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NOT ES 
ON MADRAS JUDICIAL ADMINISTRATION. 



Mr. Norton's work on " The administration of Justice in South, 
•rn India" produced at the last moment, is doubtless intended by its 
author, and hailed by its admirers, as the last link wanting .in the 
chain of proofs, that the Civil Service is palpably unworthy of the 
trust reposed in it, that it is the great obstacle to Indian prosperity, 
and that more especially as Judges, its members are so inefficient, 
that insecurity of life and property naturally results. Mr. Norton 
has the advantage of assailing a large system doubtless offering many 
salient points. He has selected lor remark such cases as hava 
^ been the subject of an appeal to the Higher Court, has care- 
^S^ifully excluded from view the unexampled difficulties, under which 
^ our judicial system is administered, and has with exemplary disin- 
1> genuousness, told his readers to learn it from its acknowledged 
^ blemishes. His opinions too are developed with much pomp and 



circumstance. He announces his titles to be heard. He is a mem* 
ber of a high and honorable profession, a firm believer in the destiny 
of the bar, connected with that mysterious metaphysical abstraction, 
the unbroken succession of English Judges, to which the adminis- 
f>x * tration of Justice owes all its purity. Further he has practised for 
^ ten years in a Court which with the united assistance of Judges and 
^ Barristers, has been able to pass decisions, which the most enlighten- 
& ed English Lawyer in existence has in his place in the House of 
Lords called the worst in the world. He is moreover well acquaint- 
ed with Mofussil practice, has examined witnesses through the 
medium of an interpreter, and has seen a Mofussil Judge in his 
shirt sleeves* 

Our task is not an easy one. It will be out endeavour to 
shew that the sweeping deductions of Mr. Norton, are not correct 4 
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that imperfect and incomplete truths, are in his case, as hi -all 
cases, the most dangerous of fictions. We shall endeavour to 
separate the accidental from the essential, to show how far the 
defects noted are due to the inefficiency of the Judges, and 
how far to the position in which they are placed. Assault is always 
easier than defence, more especially where defence can only be made 
by a view of many and complex considerations. The task too has 
fallen upon fin insignificant member of a large service.. It is not to 
be hoped that the harassing round of official avocations will leave to 
men of enlarged knowledge and experience the necessary leisure for 
the work, but surely the task should be performed. No class of men 
has a right to expect its individual interests to triumph over the 
general good, but all men have a right to protest against condem- 
nation without a hearing. The press, as it calls itself, is filled day 
after day with abuse of the exclusive service. The style is of course 
profitable* and the writers cannot be blamed. Until human Da* 
ture greatly alters, it will never be an unpleasant thing to see pun* 
gent abuse of a few men, to whom accident or interest, or any other 
of the causes which give rise to different ranks and orders, has 
placed in an advantageous position. 

We cannot complain that Mr. Norton is an anonymous writer* 
He has raised several important questions , which we shall endea- 
vour to discuss temperately and candidly. We may fairly complain 
however that he has endeavoured to place his opponents in an in- 
vidious position. Not satisfied with his natural advantages, he has 
presented his work to the world not as a mere weapon of contro- 
versy. It is an articulate expression of the evils which millions 
endure, although haply without knowing their source. It has 
given sleep to the le&rned philanthropist, has suspended thos$ 
painful vigils, which he has disinterestedly kept for Hindop 
development.' There is moreover a deep interest in the reflection, 
that without any motives of a personal nature, he should thus 
have striven for the welfare of a great and ancient people ; and 
an undescribable pathos in the thought that he courts from a pow- 
erful and dominant service that crown of martyrdom, which in the 
shape of torture bodily or mental, has so often, especially in our 
persecuting times, been awarded to the greatest and best of the 
sons of men. If Mr. Norton's own estimate of the nature and char- 
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•eter of hie performance is the correct one, the controversialist should 
approach it as he would the hallowed tombs of Clarkson or of How* 
ard. It is to be regretted that the author's language has not bee** 
such as to sustain the impression which his professions would convegr. 
We rapidly descend from this lofty eminence, when we actually 
breathe the spirit of his pages. His language at onee reassures us. 
It is bitter, personal, and less adapted for calm discussion, than foe 
the browbeating of some refractory but timid witness* It smacks 
strongly of the lower class of Old Bailey practice. It deals much ixt 
insinuations, and now and then, under the affectation of candour, in 
very nasty oues too (P. 64), but we have no right to complain*. Tho 
privilege of counsel even in England covers much, and considering 
the relative character of the practitioners, it may in India be fairly 
expected to cover more* 

Tho proposition which be intends to establish from a review of 
certain cases Civil and Criminal, is that the Indian Judges mo 
grossly unfit for the performance of their duties, and that tho 
stost serious calamities are likely to ensue unless some sweeping 
reform is adopted. It was our intention to comment at some 
length upon the Civil Cases, which Mr. Norton has quoted, and to 
show that they are not so bad as he represents* That there are very 
bad cases among them we do not and cannot deny, but admitting all 
that he would assert, his data are so palpably insufficient to establish 
his point, that we prefer showing to"what his assertion* really amount* 
It is to be remembered that with the exception of oae or twe oasef 
the Court of Review has correeted all these errors, that the Hindoos 
fir* the most litigious people in the world, that nearly every doubtful 
ease is appealed, that the facilities given aye very great, that the- 
expense is comparatively small, that many Vakeels in India proeeei 
On the no win and no pay system, and it will be then perceived that 
lor dm* tables of decisions will afford a pretty fair equate of tbf 
DSttfrre* as well as of the amount, of the work perfumed* 

la the Si years over which tho reports extend, about 1Q,GUG esse* 
.were decided by the European Mofussii Courts. Of these we feud th*t 
g4A were appealed to the Sodder. In 51 the decisions of the lower 
Courts were reversed. In 17 modified* In 6$ confirmed, and in 

111— remanded. So that the appeals to ihe Sudder ere in the pro. 
£oruonef rather tess than one m 40 ; the j^versals, ws uk ftQO ; *ud 
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dicing as Mr. Norton wishes ms to do? the remands as reversals, ». 
most unfair method, they will amount to less than one in 60. It i* 
to be remembered that the proceedings of the S udder Udalut go 
not represent the operations of one Court, but the known errone- 
ous operations of more than twenty Courts, each doing now 
about ten times the amount of business done by the Supreme 
Court with its two -overpaid Judges and enormous establishments* 
Perhaps we shall be forgiven if we endeavour to substitute for the 
caricature which Mr. Norton has produced a slight sketch of the 
real state of Judicial Administration. Native agency is very iargely 
employed. Like every other department of the Government, the 
J udicial Administration is emphatically Native agency with Euro* 
pean superintendence. The European Judges are for the most 
part hard-working and intelligent men, well acquainted with the 
native customs and native character. We can fearlessly assert from 
©ur own observation that they possess in a very high degree ,thp: 
confidence of the people. They from long experience adjudicate 
with great success upon questions of fact, and with tolerable suceesa 
upon the questions of law, that occasionally and very rarely arise* 
tThey are neither Tindals nor Denmans, but considering the diffi- 
culties under which they labour, their performance .of their task* 
is creditable. They would be the better for a more complete train- 
ing, and now that so much attention has been for the first timQ 
turned to the subject, that training will be gradually obtained. , In 
practice our judicial system is yet in its infancy. In its nature it 
is like our system of Government — an anachronism and an anomaly* 
It ignores the centuries of devMopement which interpose between 
England and India. Whether it is not far too cumbrous* whether 
it is not inferior to the justice administered at the side of a hill and 
under a tree by a vigorous and able officer, are still questions with 
many able men. In truth however they are no longer open ques- 
tions. For good or for evil it has been decided that Courts on the 
present system are desirable, and it only remains to render their 
procedure as little cumbrous and as applicable to the condition of 
Society as possible. The administration of justice is now very 
speedy when the mode of carrying on suits is considered. They do 
not come up ripe for decision and the parties are constantly apply* 
itg for postponement to admit of the calling of some witness or 
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the procuring of a copy of sojne document, and it is the practice and 
- is-** in a great measure necessary to allow such indulgences. Yet 
with: all this taken into account the average duration of original 

* suits is one year and that of appeal suits rather more, and it is upon 
1 such data as these that men are represented as spending a life time 

in defending their property. " The learned Barrister even thinks i6 

* doubtful whether the effect upon the natives is not as pernicious as 

* the Mussulman cruelty. No finer illustrations can be found of his 
< accuracy of observation and scrupulousness ot assertion. To . say 
> nothing of the fact that even in this litigious country, it is a very 

* small fraction of the people who frequent the Courts, we have seen 
»that of those who do about one in forty considers himself injured and 

one in two hundred is found to be so. 

^ So far then is Mr. Norton from having established his proposition, 
(that the very propounding of such a thesis upon data so insufficient, 
r is ' a proof that whatever he has learned, and he has learned much, 
the nature and meaning of a sufficient induction are yet to be ac- 
quired by him. The shallow pretence of appealing to facts scarcely 
deserves exposing. This is the stock fallacy of the. mob orator. 
A few, and in this case how few, isolated facts, are put forward, and 
from them the hearer or reader is invited to deduce a general rule* 
In acknowledged errors we find errors, therefore all not so acknow- 
ledged are errors too. The ghost of Aldrich seems to shudder at 
^he legal logic. But it is curious how seldom the errors even in 
the controverted cases have depended upon ignorance of law. Many 
decisions have been reversed because it was not noticed that the suit 
fras barred by the statute of limitations, which must be pleaded 
specially in England or the fact will not be noticed. It may be 
remarked also that the fact ot such bar does not always lie upon the 
surface. Much evidence is frequently taken as to acknowledgement 
<Sr part payment within the necessary time. We observe* too a 
curious and not creditable case in which the Supreme Court of 
Bengal had to be informed by the Privy Council that in an 
cfction for breach of contract "the period of limitation was to be cal. 
ciliated' from the actual breach, and that the breach of contract i* 
the cause of action in Assumpsit. The knowledge is at any rate 
elementary. Many of them are remanded because the Judges have 
* E. L Company v. Oditchura PauL 
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Mi state* with sufficient explieitness tfcetr reasons for discrediting; 
certain evidence. 

The suraber of timet of trial of several of the cases has arise* 
from the desire to admit further evidence, wherever there has been 
a chance of its conducing to the ends of justice. This is undoubted* 
ly carried to a pernicious extent. There are among them severaf 
verj bad cases, but the great majority do not depend upon legal 
knowledge* For the most part the questions at issue in Indian trials 
are questions of fact, and Mr. Norton's wonderment at the numbee 
of times that such cases have been tried, only show* that be is yet 
unaware how difficult plain questions of fact are really made by the 
nature of Indian evidence. As the inferior Courts will naturally 
derive their character from the highest, the nature of its decision* 
deserves a little examination. Mr. Norton has pointed out a few 
trivial mistakes which he admits to be of no great importance. Xbf 
general character of the decrees of the S udder Courts, has already 
been stated by Lord Brougham to be very high, and a view of tbt 
Privy Council appeal cases fully bears out his statement. Mr. Nor* 
ton do^s not attempt to controvert his judgment, but to explain it 
away by the statement that owing to a watchful bar only the bad law 
of the Supreme Courts comes before the Privy Council. Thia of 
course is no answer at all. No appeals are ever made from the 
Sudder decrees without legal advice, and we have only to say thai 
the plenitude of leisure enjoyed by the Supreme Court Judges and 
the great advantages of their position, ought to have secured then* 
if they understood law, from uttering any that is bad* 

The first decision on the list, and the one on ivMch most stress is 
laid, is a case in which the Sudder Court rule " that a merchant's 
accounts, if satisfactorily proved, constitute documentary evidence 
sufficient to establish a claim for goods sold and delivered," and 
that " the account book was clearly an admissible document." Wo 
do not observe any reference here to the English law i the state* 
stent is merely that the books of a merchant are admissible* 
and if satisfactorily proved, establish a claim for goods solid and 
delivered* The Sudder finally and very properly lay no stress 
upon the evidence, because from the character of the entries* there 
was no guarantee that they were made at the time at which 
they purported to have been mads* *Tl*e learned writer deslg* 
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aatssibis at an extraordinary decision, and 'thinks that nt stta 

would be safe if a plaintiff might thus make evidence for himself. It 
is almost useless to point out that a long series of accounts regularly 
kept, carried on from day to day, aftbrdsastrong presumption of the 
truth of their contents* We will only remark that in America, ia 
Courts of the very highest authority, such accounts are constantly re* 
ceived, provided that they appear free from fraudulent prac- 
tice*. The party then makes oath not of the truth of the demand, 
, but that the accounts are those in which his ordinary transactions 
.are kept, and they are admitted* If the party is dead his books are 
even admitted, although entitled to less Weight, upon the oath of 
the Executor, that they came into his hands as the regulars books of 
the deceased. In the Civil Law such books constituted " Semiplena 
4probatio." Both the account books and credibility of the party arq 
to be weighed, as they were by the Civil Judge and the Sudder in this 
case, but the books are to be admitted in evidence. The party's 
auppletary oath is received both in France and Scotland, and with the 
account books, if kept with a reasonable and satisfactory degree of 
correctness, constitutes full proof of the demand. We consider the 
.countrymen of Kent and Story at least as able to estimate the pro* 
bable danger of such evidence as any of the Judges of England, and 
need hardly add that we do not therefore consider this case any ira* 
putation upon the Sudder Judges. They did not assert the books 
.to be conclusive, but only receivable'evidence. A learned English 
lawyer * and elegant writer on the Law of Evidence considers that 
the English practice might well be amended in this particular* Mr, 
Norton has given a whole page to the case and has, as usual, various 
suppositions as to the ground of the S udder's error. It of bourse 
arose from ignorance or mistake. They were perhaps thinking of a 
party refreshing bis memory from the accounts, perhaps of the 
admissibility of entries against interest, perhaps of entries by a de- 
ceased Clerk in the ordinary course of business. The most natural 
^opposition appears to us that they Were not thinking of the English 
Laws of Evidence at all, but that they meant by applicable evi- 
dence simply that which has a tendency to raise a reasonable pre* 
sumption of ths truth or falsehood of the fact in dispute. We aro 
of opinion that a merchant's accounts are of such a nature, and would 
• Taylor's Law t>f Evidence Vol L p. 446 sad note. 
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therefore admit them without reference to any laws, and only bring 
forwatd^the practice of the American and Civil lawyers as enforcihfr * 
the* correctness of our theoretical view. We may remark in passing 
'that it would be rather difficult to reconcile the English cases* on 
the subject of the admissibility of entries in the course of office and 
business. In Chambers v. Bernasconi the question at issue was tho 
place of arrest of the plaintiff. The memorandum of the deceased 
Bailiff who arrested him, stated the time and place of the arrest. It 
was shown thatT>oth these particulars were required by the course 
of the Sheriff's office ; yet the Court excluded the entry as to the 
latter point on the ground that it reported facts not necessary to the 
performance of his duty. Mr. Smith very justly remarked that it is 
difficult to see how an entry which a man is required by his employer 
to make, can be more collateral to his duty than the entry of a ser- 
vice of notice to quit by a Clerk was in Doe v. Turford. The service 
of the notice was the Clerk's duty, the entry only his duty in as far as 
required by his employer, in fact as far as certifying the place of 
caption was the Sheriff 's officer's duty. We may make the same 
remark upon the English rule as to the admissibility of declarations 
against interest. The antagonism to pecuniary interest, however 
small, is supposed sufficient to remove the objection to secondary 
evidence. It is curious that in the leading case upon this subjectf 
the fact as to which the entry was received, was not against the in. 
terest of the party making it, and that in many of the cases the inte- 
rest is merely nominal, while it is actually yet a mooted point whether 
when the entry of a discharged payment, is the only evidence that it 
was ever due, it can be reasonably considered as against interest and 
therefore admissible as proof of the facts which it embodies. It is 
plain that if the fact of antagonism to interest and not the extreme 
improbability of false entries in tradesmen's books is the reason for 
admission, all such entries should be rejected. There is an amusing 
diversity of opinion on the subject^ and the cases afford another 
illustration of the certainty of the common law. They shew how 

* Doe v. Turford, ^ Chambers v. Bernasconi, 

Compare and >with and 

Poole v. Dicas. ) Davis v. Lloyd, 

t Highan v. Ridgway. • 
% For Rejection. For Reception. 

Doe v. Sowles. B. v. Henelon. 

and and 
Doe t. Burton. E. v. Lower Heyford. 
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easily lawyers are led wherever there is a decision on a point. They 
seldom trouble themselves with the reason upon which it is based, 
tfhere are a few clap trap words, "policy of Law," "the cases 
have gone far enough," which may be lawyers' reasons, but are queer 
ones , for shutting out the means of arriving at the truth. It is to. 
be observed ^Iso that these cabalistic words are only dragged in 
where no real reason offers itself. 

There is another case of remand upon a collateral point which we 
regard as the worst of the collection. It is unfortunately too an 
example of the errors most commonly committed in the Sudder. 
They are loo anxious to elicit the whole truth of a case, to exhaust 
an investigation, and do not take sufficient pains to set aside points 
which -are not material* Taking however the amount of business 
performed, their work, except in the composition of the reports, 
which are slovenly to the last degree, is most creditable. They 
have truly found all the wind for the Nortonian trumpet. His own 
discoveries have heen few and not valuable. The erroneous deci- 
sions quoted have all been corrected and their authors often severely 
chastised by the Court. Mr. Norton's book is very like that of the 
German of whom it was said, " What is true is not new and what 
is new is not true." The language is all his own, and he is so im- 
pressed with the importance of the office of reproducing what the 
"Sudder had already done with, that we have several pages of self- 
gratulatory discussion. We are told of his state of mind when he 
• promulgates his great discoveries (107) and of the proper spirit for 
receiving them. There is much too about the point of view from 
which he has been able to compile some selections from the Sudder 
reports and for the most part translate their remarks into his words. 
We are glad to know the external influences under which the 
Paradise Lost or the Principia were written, but there is nothing so 
swan -like in this Lawyer's notes, nothing so deep in his philosophy 
a$ to render the information of any interest. Living as the oracle 
of small societies tends even more than solitude to give a man an 
exaggerated idea of his own importance. As to his point of view, 
it is that of a man who lives by his gun, looking upon the unexhaust- 
ed lands of his neighbours, after he has by sharp practice destroyed 
the game in his own preserves. Every man has a right to promul- 
gate his views, and the proper mode of meeting them is by fair 
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argument upon thefr merits, and we should never hare pointed <*a!t 
that Mr. Norton's remarks are not those of a disinterested spectator^ 
if he had not himself invited the discussion. 

Among the miscellaneous specimens of Mr. Norton's candour and 
logical power we may notice his answer to the stinging remark "of 
Mr. Macaulay that the Supreme Courts had fulfilled their mission^ 
ruined the people of India, and might he abolished. The answer is 
that in Madras wealth is not, as formerly, concentrated in the hands 
of a few powerful families, but is more generally diffused and that 
native agency houses are rising in all directions which could not 
have arisen under the system of Mofussil law. Mr. Macaulay 
neither imagined that those who did not resort to the Supreme Court 
Were ruined by if, nor that the enormous fees and costs paid by 
those who did, were swallowed by the recipients. It would be na- 
turally expected that the lawyers and officers of the Court would 
prove better customers in Europe articles than their wretched 
clients, and it does not appear particularly astonishing on the ordi- 
nary principles of supply and demand, that wealth and agency houses 
abound most in that town which is the seat of the largest and 
richest European population, the resort of large ships, and the 
residence of the innumerable native and East Indian employes in 
our public offices. Agency houses and Supreme Courts ate there 
together and this connection is quite enough for Mr. Norton, No* 
thing like leather to the currier : nothing like Law to the Lawyer. 

Another of the charges against the S udder Judges is that their 
judgments have made no attempt to lay down any broad principles, in 
fact that they have confined themselves to their actual duties, in- 
stead of taking upon themselves that which belongs to the legisla- 
ture. Mr. Norton points but several parts of Hindoo Law, which 
afford a tempting field for the manufacture of " Common Law." We 
are told too that the result of uniting the Supreme Court Judges 
with those of the Sudder would be the attaining of this end. Lord 
Mansfield's decisions upon the Commercial Law of England are 
given as instances of what may be done in this way. In the first 
place we protest against any such proceedings. No Court should 
ever be allowed to' tamper with the legislative will. If the law has 
any deficiencies they should be supplied by the Legislature alone. 
This feeling is now gradually making its way in England. Codiffaw 
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•Jon is becoming the universal cry, not only of those who lire undeu 
the Law, but of those who administer it ; and it is just when the 
quantity of Law manufactured, has become quite unmanageable jjt 
England, and it is universally felt that the legislature should come 
forward, and digest anddeclare the Law, that it is gravely proposed 
to commence the making of Common Law in this country. We 
should indeed have wild work if Supreme Court, and Sudder Judges, 
^rere permitted to indulge in. such a pastime. Even the genius of 
Mansfield afforded a poor substitute for a system of Commercial Law 
falling into its proper place in a well digested code. Some of the 
ablest of his successors,. have dissented from the boldness of his in- 
novations, and it is certain that they have not attempted to follow in 
his steps. There is something truly ludicrous in the idea, that such 
powers can safely be committed to their Indian namesakes. It is na- 
tural to enquire why when the Supreme Courts have been for so 
xnany years administering the Hindoo Law in questions of inherit- 
ance, we have not been favoured with a few of these promised phi- 
losophical results ?- We are told indeed of one improvement, which 
Would probably be found, if the opportunity should arise. It is 
Well known that the distribution of property, and its descent, are de.. 
termined in the Hindoo Law, upon settled rules, and that no testa* 
tor is empowered to vary by will, the prescribed order. Mr. Nor-* 
ton thinks that a decision which should declare the invalidity of wills* 
on the ground of antagonism to the Hindoo Law, would not now be 
Upheld in the Supreme Court. In other words he believes that they 
are prepared, without any lawful authority,, to overrule the Law 
upon which they are directed to decide^ There is nothing, be it ob-% 
served, absurd in the mode of distribution. It is well adapted to 
the opinions and harmonizes with the feelings of the people. It 
prevents much fraud and intrigue, is no more absurd than the 
French Law of property, or the English custom of Gavelkind, but 
because freedom of testamentary dispositon is the spirit of English 
legal enactments, it is to. be introduced into this country too. No 
advantage is proposed, no reason is given. In this country from the 
condition of its people, and the prevalence of fraud and intrigue, 
some restraint upon the disposition of property is both necessary 
and desirable. One result of this proposed piece of common Law 
Will be the virtual repeal of the liberty of conscience act, which pre- 
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tented any man from Wing stripped of his property because he- 
changed his religion, and against which the liberal and enlightened 
Calcutta Baboos have, we believe, petitioned the House of Com- 
mons; 

Truly this is a lame and impotent conclusion. A scanty har- 
vest from the tempting field — a fair specimen of what we should 
obtain as the real fruit of the grandiloquent promises at page 138.. 
The result too would be less satisfactory still ; for a decision of 
this kind would certainly be reversed by the Privy Council, because 
in questions of inheritance tlie Indian Courts are bound by the 
Hindoo Law. A code is what India requires. It must be a collec- 
tion not merely of enactments, but of principles. The complexity 
of landed tenures and the variety of local customs will require great 
care and tact. A Civil Code will demand for its successful execution: 
a union of enlightened Jurists with men of large revenue experience* 
The work will be difficult but it is not impossible. As a specimen 
of arrangement, which is a very important point, we may refer to the- 
admirable sketch whieh Professor Austin has affixed to his " Pro- 
vince of Jurisprudence determined." The sketch of a Criminal, 
Code promulgated by the Indian Law Commissioners* is principally 
defective in the chapter of punishments. We protest strongly 
against the abolition of floggings This punishment is- both repres- 
sive, inexpensive and popular. Inflicted as it is, only for theft or 
for heinous offences, the refined objection* made by the Commission* 
era are quite inapplicable. Were this the time* we would point 
out other matters which deserve consideration, but we earnestly 
hope that nothing.wiJi prevent the speedy promulgation of a code. 
We sincerely hope that it will not be confined to mere enactments, 
but that it will really convey instructions from the legislature to the 
Judge, that it will set forth the principles upon which it is basedy 
For this country it should not draw too rigidly the boundary be- 
tween private and public injuries. Immense advantage now results, 
from investing the Magistrates with power of punishing petty cases, 
of tresspass, slander &c. and of awarding the damages to the injured* 
instead of referring the parties, to civil actions. In the Penal Lav?; 
should be included nearly all those private injuries which are tha 
subjects of an action on the case in England, and as how, besides? 
punishing the offenders, the Court should be invested with the power 
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of granting pecuniary compensation to the injured. The* speed 4 of th* 
procedure in such cases, would astonish those who have had to vin~ 
dicate their character in an English Court of Law. In cases of tress* 
pass the possession of such authority by the Magistracy is peculiarly 
beneficial to the people. Land is, especially in this district*,, 
so very valuable, and the'subject of such fierce contention, that it, 
is most necessary that the right of possession should be* immediate- 
ly settled. For the disposal of such cases the Magistracy have 
peculiar advantages. They are on the spot, can make a per* 
gonal examination, have the case before them before it can 
have been much polished, and cruel injustice is frequently prevent- 
ed by their interposition and confirming of the possession in the 
rightful claimant. Water disputes are another example of the same- 
kind. The right to a channel is settled, and punishment awarded to. 
him, who infringes the right, and damages to the injured, within a. 
week of the injury. Something too must be conceded to the feel- 
ings and even to the prejudices of the people, where they are nofc 
plainly at variance, with those humane principles* which an English 
Government is bound to support. 

It is to be remembered that the Indian Law Commissioners' draft . 
was the first attempt of Englishmen to produce a Penal Code. It 
has been the subject of Mr. Norton's delicate irony. The learned 
Lawyers who were engaged in the task of reporting upon the con^ 
solidation of the English Penal Law, constantly referred to it with) 
high approbation. Perhaps Macaulay, Amos and Cameron will re- 
member this and be comforted. 

We cannot at all admit that the mode of appointment of the Law 
Commissioner has been a mere job of the Home Government. A Law* 
yer of large praetice is not required for the purpose. The great quality 
of a Nisi Prius Lawyer is a capacity of discerning minute and subtle 
distinctions ; the quality of a great legislator is that very enlargement 
of mind, which much dealing with minutiae tends to impair. We 
Consider therefore that men of Mr. Macaulay 's class of mind are 
much more likely to prepare a good code than even such aLawyer 
as Sir W% Follett. We have now got a great Lawyer, and we be* 
lisve, a man of liberality of mind too* There k a sort of implication 
(page 128) that the. legislative members should be chosen from Law- 
yers in India, or what is the meaning of the objection that they comf 

* TaajOre. 
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outigndrant of flati ve customs' and native character ? We are of^piniof* 
t hat even if men of the right sort could be found at the Indian bar^ 
the slight knowledge which they can possibly have obtained of the 
real state 9f the country, would be but a poor compensation for the 
loss of that European spirit, enlargement .of view, and liberality of" 
mind, which are likely to characterize men Of intelligence from Eng- 
land. We want the union of great Jurists imbued with European 
civilization, to men of sound practical acquaintance with the people*. 
It is not the best writer or the best talker in the service, who should 
be chosen to assist the English Commissioners, but that man whd haa^ 
lived most among natives, and is best acquainted with, their feelings, 
manners, and character. From suuh men,, and they are not few, the 
English Commissioners would acquire a body of information, which 
would enable them to proceed with some certainty in their great 
task. It will be sad indeed,, if after the manner in which the princi- 
ples of jurisprudence have been developed during the last forty years,, 
England cannot find a Tribonian for India. The fame of the Indian*. 
Codifier wilibe higher, as his task will be more difficult than that of 
Tribonian. He must emancipate himself from the prejudices o£ 
^lass, of nation and profession, must possess a constructive intellect. 
which the Roman Lawyer did not require, 

Mr. Norton represents, that he has,, when commenting upon de~ 
eisions peculiarly bad, been met by members of the service witk 
* that Judge is mad" or "he is drunk." It is Unfortunately true* 
that there are men, allowed to remain in their appointments, who are^ 
from indolence, incapacity, or dissipation, quite unworthy of them,. 
We will remark too that among no class of men does this culpable 
neglect excite more bitter regret and indignation than in the Civil 
Service itself. Such men are very few and are daily becoming 
fewer. They are known to all, but the Government instead o£ 
branding them as they deserve to be branded, issues orders reflect*, 
tog upon every member of the service to whieb they belong. Such 
orders wound deeply the feelings of honest and hard working pub-- 
Be servant*, who find themselves thus unjustly classed with suck 
Wets and blemishes*. Mr. Norton in his remark, we believe unin~ 
tentienally, leads a reader to imagine that such case* are of com* 
men occurrence. He would* we believe, freely admit that such is 
{let the case. 

There i* much more of Mr. Norton's book which in? 
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Writes remark, but we prefer showing, as we hope to do, from a plain 
*tfid faithful record of the circumstances under which the judicial 
Work is performed, that his representations are incomplete, unfair, 
%iad one-sided to the last degree. The collation of his own pages, 
would in several instances refute some of the boldest of his asser- 
tions* His delight is to hold out that the dread of a wigging pre- 
sents any independent expression of opinion by the Judges. He 
presents the Government, as highly delighted with the proceedings 
cff the Collector and Special assistant in the Masulipatam case, as 
'having minuted their approbation, and then informs us that the S ud- 
der Court, to whom this approbation was well known, delivered a 
strong opinion in direct opposition to their views. He shows how 
litigious natives are, that they will spare no expense to obtain re- 
venge, and with his customary candour, attributes the excessive 
litigation to the inefficiency of the Judges. So long as this is the 
feeling of the people, Courts can do little in the way of restraint* 
How many families are there in England, whose resources luive been 
•champed and substance wasted through the dishonest litigiousnessof 
<6ne of their members. Here the love of litigation is the feeling of 
a whole people. We make one suggestion, which we think would do 
much to check the interminable appeals, which are certainly produc- 
tive of great mischief. The execution of adecree should notunder any 
drcumstancesbesuspendedduringtheappeal against it. Let the party 
whom it benefits give sufficient security to cover usufruct, costs, and 
interest, in the event of the reversal of the decree in his favour. Many ap- 
peals are made simply to gain time and to protract the appellant's 
enjoyment. They are earned on too, actually at the expense of the 
nran who is thus deprived of what the Lower Court has awarded to 
him. By the course which we propose, one great and most dishon- 
est inducement to appeals, would be removed. The course in the 
English action of Replevin is an instance of what we mean. There 
aire other points, which might well be considered, but we leave thent 
to wiser heads than ours and proceed to offer some general remarks, 
-applicable to the whole judicial system, which indeed are the main 
object of this Essay. 

The position of - the Indian Judges, must be taken into 
account, before we can fairly apportion the amount of de- 
liierit, attaching even to these few* decisions. We have endea- 
voured to shew that Mr. Norton's view is a grossly exaggerated one, 



Digitized by Google 



16 



Vut we cannot, and do not, deny, that many of these decisions could 
not have emanated from men of ordinary juridical attainments* 
One great reason for this has been the painful truth, that until 
lately it has been the custom of the Indian Government to select 
the most inefficient members of the Civil Service for Judicial ap- 
pointments. So well was this understood formerly, that a well 
known Collector in the South of India, whose independent assertion 
of the rights of the people was very distasteful to the Revenue 
Board and Government, is said to have remarked, " By Jove, I am 
afraid they will degrade me into a Circuit Court." At this time the 
Circuit Judges were nominally some of the most dignified persons, 
in the country. This has applied equally to the lower, and to the 
highest Court. A supine and inefficient Collector or Magistrate, 
will speedily derange a whole district, endanger the public revenue, 
and the security of property and life. The true interests of the 
people have often therefore been sacrificed to a narrow policy, and 
because evil results are more tardy in exhibiting themselves, they 
have been utterly disregarded. This however cannot endure muck 
longer. It is even now mending. The publicity now given to the 
proceedings of all the Courts of justice offers the certain prospect of 
a speedy remedy. There is no Court in the world, of which the 
proceedings are so exposed to the public eye. Even the decisions 
of our English Courts are reported by others. The Judges are here 
compelled to write and to publish their own decrees monthly. It 
only requires that the Calendars of the Session Judges be also 
published monthly in the same manner, to enable the public to judge 
of the whole administration of Civil and Criminal Justice by the 
Session Courts, and of the nature of the superintendence which is 
likely to be exercised by them over the inferior tribunals. 

Another cause is a want of judicial training. To this we shall 
recur, as the matter is of immense importance, because we know the 
training which Haleybury offers, and know to whom the fact of its 
not having been obtained is entirely owing. The first great differ- 
ence between the position of the English and the Indian Judge is 
the difference of the preparation of the cause for the Court. All the 
facts and arguments in the case are in England, presented to the 
Judge, without any effort of his own. The pleadings plainly set 
fprth the question at issue. It is laid down with the utmost dis- 
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! <inctness wbat arerments are put in issue by eacb particular ple*» 
-If the defendant pleads the general issue, what points of the plain- 
tiffs declaration are traversed by it, what points not, and to these 
last evidence is not allowed to be adduced, 

<It will have been seen that 'many decisions have 'been remanded 
and reversed, because the Judge has not noticed that the suit was 
barred by the statute of limitations. In -England this could never 
occur, because unless specially pleaded, tio notice would be taken tff 
it. The evidence must be confined to the matter at issue ; and 
the matter at issue is not all such matter tts may have induced tbo 
plaintiff to seek legal redress, or the defendant to xleny his right 
to it, but only so much, as the pleadings have "placed in issue be- 
tween them. Even When in the pToof of his case, the plaintiff 
proves matte*, Which by Law would nonsuit him, if the defendant 
has not properly pleaded such matter of avdidance the plaintiff 
will have a verdict. In the common action of assumpsit Whether 
apecial or general, fraud, release, illegality of consideration, &c, 
must be specially put in issue, or they wiiluot serve for a defence! 
The English system of pleading as now in force, is certainly an 
admirable aid, fco the administration of justice. It puts both parties 
beyond the reach of surprize, and places the Court in possession 
of a logical synopsis of all the evidence adduced. Such a system 
has been wisely Revised in compassion to the human intellect 
which even when most powerfully developed, is scarcely capable 
qf grappling with the complicated relations of human society 
M to Indian pleadings, they deserve all that Mr. Norton has said 
of them. They are designedly framed, so as to produce obscurity 
and perplexity and to prevent the Court from discovering the 
questions really at issue. They are filled with the most groundless 
imputations of fraud. There is scarcely ever a defendant, in an 
action for money lent, who does not state that the plaintiff is really 
indebted to him. The object of the plaintiff is not to show what 
bis claim really is, but to make such a statement of his case as 
will enable him to establish the liability of the defendant by 'any 
means. On the other hand, the defendant's effort, is to render his 
defence equally plastic, so as to meet any of the protean forms and 
jftodifications of perjury, which it may suit him to exhibit in tha 
fpurse of the trial, Qne leading design of each is to imply so.much A 
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gnd express so little, that there may be always ground for>aj*£e*ft 
under the pretence that material points have not been considered. 

An attempt has been made by the legislature to confine these 
pleadings, by compelling the Judge to record points for proof drawn 
from & view of them. It is of course intended that these shall 
furnish for the special facts of each case something like the assis- 
tance which the 2nd Volume of Starkie (2nd Ed.) furnishes fof 
actions in general. With the pleadings described this is no easy 
patter. Even performed with the utmost care, it will perhaps 
leave some mere jnuendo in them unnoticed. When judgment is 
given, an application for review is made upon this ground^. Mr* 
Norton considers in one part of his book that the permission of 
these irrelevant pleadings i# a result of judicial inefficiency ; a»<t 
in another inconsistently, but very justly K re«jarks, that this reform, 
so much needed, /can >only be effected by the legislature. Wbai* tha 
case comes up before the European judge, it is generally upon ajfH 
peal, after the mischief has "been done, the evidence upon record 
and he ha$ to make the best of the matter. It is plain that soma 
talent is required to set forth concisely the real matters in issue on 
a complex state -of facts, and that inj ustice might and would be com* 
mi t ted if we bound illogical natives with the strictness with wbiph 
we might fairly bind a Chitty or a Stephen. Mr. Norton has. ex*, 
pressed his opinion that oral pleadings could, not be introduced with> 
advantage. We tljink that they might be taken, in the form of de« 
positions by a skilful officer, well acquainted with the language, 
nhd a good jurist, with every prospect of success. He might then f 
ap M>. Norton proposes, put them into form for the consideratioa 
of tjie Judge. Let, there tje a literal, altercation between the parties ; 
it is astonishing how njuch of, the truth of a case is obtained by 
this means. Even after the pleadings are closed, let a liberal power 
of amendment be given, and we feel certain that the greatest ad- . 
vantage would result from a system of pleading differing in a few 
Unimportant particulars from the English. Forms might be cir* 
culated in the native languages, *nd under the authority of, 
the legislature, and the officer referred to might be held responsible 
for them. His official character and standing in the. service de*< 
^ejiding upon the judicious performance of this important duty, *i 
vast improvement would soon be seeiv in the judicial administration^ 
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ifts-ebserved both in the Courts of Scotland and of the continent* 
the absence of a proper system of pleading, leads to extraordinary 
errors, and we can scarcely be astonislied that the miserable mockery * 
which passes under that name,, in the Mof ussil ConrW, has led to 
the same results. 

The absence of pleaders and of pleading is the first disad- 
Tantage of our Mofussil Judges — a disadvantage whifch has led 
to many errors even in the practice of Courts which are in 
other respects, placed in a much more favorable position, than those 
of British India*, This is a matter well deserving of the attention 
of the great lawyer who is now the legal adviser of the Supreme 
Council. To it he may well devote his . great talents and expe- 
xience. In England when the cause is set down for trial, counsel 
appear on both sides.. By adverse interrogation, the evidence id 
folly elicited. The facts of the case are set forth by able and ex- 
perienced men, well acquainted both with them, and with the legal 
incidents annexed to them. Objections are taken, to evidence, 
principles discussed, and the Judge has only to decide after hearing 
every authority, and every weapon of logic, exhausted by the in- 
genious minds, which are thus helping him to a decision. • It will 
not of course be supposed that we venture to underrate the immense' 
Ability of the English Judges. Truth and national pride equally 
6all forth our admiration of those distinguished persons. Every 
man who has attempted to think out the simplest question, knows 
how difficult it is to carry on ^controversy within his own raind* 
to set forth with impartial strength, the arguments on each side of 
the question, to pass them in review, and decide judicially upon 
them— yet this is the task which the Indian Judge has to perform, 
throughout a long and difficult enquiry, without the advantage of 
the case having been carefully brought before him, by those who 
haVe studied it in all its bearings.. He has literally to be counsel 
for e&& side,, to elicit the evidence of the witnesses, to cross exa- 
mirie them as to improbabilities and discrepancies, to extract by 
lritf own efforts, a consistent story, from the masses of fraud, false* 
hddd, and £6rjury, which every case presents to his notice. Hef ha$ 
to perform this task too in a foreign language, under the great diV- 
Mtfnfages of a climate, which has often enfeebled his body and 
unbraced his mind. The kfcrtur tint* thrown upon the Judge, will 
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Ve'weli appreciated by those who have Had themselves to perform: 
the task. We are confident that no Judge in Westminster Halt 
would underrate the difficulty. The most cursory perusal of aiv 
English- law-book, will show how. often opinions. and cases are said' 
to be of less authority " because the point was not much argued" — > 
and Lord* Brougham has pointed out* that injustice is likely to 
result from a case not being fully argued owing to certain ar- 
rangements of counsel^ and it is manifest that no language 
can be too emphatic for the greatness of the benefit which a, 
tribunal derives from an intelligent, independent,, and zealous 
bar. It must however be remembered that it is an, institution 
liable to much abuse,, and which can only exist with advantage 
where restrained by a wholesome public opinion, and that it cart 
only exist at. all, where the society is sufficiently rich to recompense, 
its services. Moreoveritisfco.be remembered that the mere imbu^ 
ing. of natives with legal, knowledge will never produce it ; although, 
undoubtedly, it would work some slight improvement in the present 
system* 

The subject of evidence is one of immense importance,. and thet 
nature of. Indian evidence, is one of the greatest difficulties with, 
which Indian Judges have to contend. They are Judges of the facts* 
as welLas of the Law ; and it will be long before the country will 
arrive at a. condition in which, the establishment of juries will beb 
possible.. Mr.. Nor ton, justly remarks, that in the present state of 
the Natives a jury system would be an engine of frightful oppres- 
sion. One difficulty with Native witnesses is their great defeet in 
narrative power. It is really surprizing what difficulty even an 
intelligent Native finds in giving ant orderly andcorrect narrative of 
teven a simple occurrence. Where the event is one of a- startling op 
awful nature, his transposition offacts,.the contradictions into which 
heis betrayed without a fraudulent motive,, will sometimes lead even 
the officer who is examining him,, and would certainly lead one who 
merely perused the record, to conclude that either he had not. wit- 
nessed the occurrence at alitor was wilfully misstating what he had 
eeen. Thisis of course still more conspicuous with ignorant witnesses. 
It is truly painful to see the difficulty of drawing their attention *q 
the most simple question ^sked. The plan which we are com.peljecl 
♦ Life of Lordi EUenborouglu 
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toadopfcisto pkee softie hiding idea plainly before their mind? 
pause while they dwell upon it,- and then proceed to elicit their 
knowledge by questions. The officer- acquainted with the language 
and who.hasthe witness before him, is able to make allowances for 
the errors of such a witness, and will very generally he abl« to as- 
cribe the contradictions to. the real cause ;. but the perusal of even* 
the most carefully written deposition, will.not convey that instruc- 
tion ; and the result, is not unfrequently a very improper estimate" 
of the. eyidence,_by an appellate Court, and a. condemnation of the 
Judge who tried.the case, upon.very insufficient grounds* 

Another difficulty is. the utter demoralization of the people hi h 
and low, rich and.poor. Eerj ury, and forgery are regarded, not only a*' 
no crime,. bufeas aperfectly commendable means-of gaining a cause, 
In every judicial proceeding, and-more especially in criminal cases,' 
the mind of, a Magistrate or a Judge is constantly on the stretch to 
determine- the exact amount of truth contained in the statement 
which the witness is delivering. Strange tosay, that however strong- 
the case of a plaintiff, or a prosecutor, he seldom- contents himself 
with thesupportof really genuine evidence. There is almost always a 
most perplexing mixture of facts with fiction. There generally is a 
substratumof truth. There are very few cases without it, but it is 
so curiously overlaid with foreign matter, thatit requires acute per- 
ception, sharpened by experience, to distinguish them. These 
mixed statements are of course the most- difficult to estimate— and 
they occur in every civil suit, and every criminal case* We can 
never in tfus country confidently take the testimony of one parti- 
cular witness, as. a starting point, and say ' here at least we have the 
truth, here is something solid to resfrupon.' Even men who pass' 
for the best of men, will never hesitate at colouring the facts, and 
wry rarely hesitate in making a purely false statement in aid of 
the person, for whom they are called. Let our countrymen at 
home imagine a respectable country gentleman with perhaps' 
1400 acres of land placed in the witness box. They would 
feel satisfied that there was no reason prima facie to distrust' 
the testimony of such, a man, bufr on the contrary every reason : 
to rely upon it. In India we always- feel perfectly satisfied,' 
4hat such, a man will perjure himself immediately, either iV 
his own causie or that of his.relatives or friends. After committing 1 
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•gross act of perjury, he does not sink! in the least, in the eye*ii 
bis countrymen. Far from it; the whole transaction U regarded: 
a? perfectly legitimate, and if the cause is gained,, or the obnoxious* 
individual punished* he wilLbe decidedly raised in theix estimation*. 

It is this utter perversion of public opinion,, which renders the ca$e 
so hopeless. Further, Police Officers who are by no means Un- 
favorable specimens of the native character*, are no more inclined to* 
corruption than other men of their class, than ibr example the men 
#f young India, whose impertinent language in their petition to* 
the House of Lords seems to have created some surprize and who^ 
are incorruptible* because the opportunity for corruption has neter 
been given to them* are fully imbued with the Battle sentiments. 
The very best of them: will not hesitate at strengthening, a case 
by a little perjury., Various motives concur in imimating them to> 
such courses. It is- most desirable that crime should be detected.. 
He who catches, criminals and pursues them to a, conviction, i* con- 
sidered an efficient officer. Even the hest of these- men,,feels that- 
he is only shewing a fit regard to his own character, and to the in- 
terests of Government, by- obtaining as many ceiiVidtttHW ad possi*- 
ble. When he sees a man of whose guilt he is satisfied, he feels no . 
compunction whatever in completing the ehain. ef evidence by per*- 
jury. He rather congratulates himself that he is not as other men 
are, if he refuses to seize a man of bad character, but net connected 
with the particular crime, amd endeavour to prove, that he commit- 
ted it. Nor is this the only difficulty which Judges experience front ; 
the native character ae k displays itself^, in the officers of Govern- 
ment. As might be expected native inaccuracy of - mind, is equally 
conspicuous in Police officers. They seem utterly incapable of 
comprehending the vital importance of taking down the deposi- 
tion of a witness as he actually delivers it». When an oflfe&cd iff 
under investigation they carry on a sort of conver£a*i<*i With 
the witnesses who appeaiy get what they consider an accurate! 
version of the story* and immediately proceed to write ail the def>osU 
tions after the pattern which they have laid dotfn* Th<fey strike oufl 
all discrepancies, and the result ii a casewhish on the sufficed 
overwhelming.. Of course when the matters g*es ip t® Couf t, thrf 
results are often startling. The witness then aoffiteS- ttf staT6 vrisa* 
hfi really knows of the matter, and c$ oausse the 4 depttifk^^ 
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^Tit striking deviations from the stereotyped stony that the PoHcfc 
iiave prepared for him. We have often read aver the papers taken 
before a Head of Police, which appeared most satisfactory, and 
*up6n coming to examine the witnesses have found, that although 
their depositions were those of eye witnesses, they had Teally spfrken 
merely from hearsay. Yet with a full knowledge of this, the 
Higher Court in deference to a spurious public opinion, will make 
•the most stinging remarks upon the discrepant statements made 
before the Police and before the Court and discredit a witness oh 
the ground of those discrepancies. The result is the trying of a 
witness's trustworthiness by a perfectly false standard. The only 
^radical remedy for all this is a perfect change in the morale of the, 
people. The present, and immediate remedy, a most vigilant super*, 
intendence on the part of the European Magistracy, and a far greater 
■active interference in the preparation of oases for Court, than it has 
been the custom to exercise in this Presidency. These public officers 
are from the people and of the people $ their character is neither 
^better nor worse than that of the mass of their country inen, yet 
with ludicrous inconsistency, the very men who are cruelly lauding 
the efficiency and excellence of the young men at Madras, are the 
loudest in their abuse of the very able men who compose the body 
^of our native public servants, and who are drawn from precisely tha 
same class as these model youths, and who in every quality but 
that of vaunting their own capabilities, are superior to them. 

The view of a suit entertained in England and India rend.ers the 
position of the Judge one of considerably greater difficulty here. 
In England there is a dramatic unity, which does not exist here* 
By the case as it is on the day of trial the parties must stand or 
fall. Even where defendant's counsel and attorney were too late 
in arriving, although they had every reason to believe from the 
position of the cause, that they would be in time, the case was 
heard exparte, a verdict given for plaintiff, and a new trial refused.*" 
The view in India is, that every effort must be used to get at the 
merits. There is a great unwillingness to exclude parties from the 
benefit of any thing, which can tell in their favour. Two instances, 
are quoted by Mr. Norton, in which the Sudder Court have rulec^ 
that although the statute of limitation was not pleaded, yet if the 

* Earl t. Dowling. 

Digitized by Google 



■fuh ^was.plamly barred by it, the Judge should have taken it into 
account. He quotes also a decision of the Privy Council, which ; 
decides otherwise** We have only to^jay that although the ceir- 
yenience of the course may well be doubted, the decision of the 
Sudder is. plainly in accordance with the Regulation, which forbids 
the Court's entertaining suits so- barred, -while there is no restric- 
tion as to the mode in which the fact is to come-to their knowledge. 
Further in Ghindharee Singh v. Koolahal Singh* the Judicial 
■committee laid down the broad^principle, that they will not look 
strictly at matters of form in appeals from the Indian Courts, bu* 
at the essential justice -of the case, and in this case ihey 
Upheld a decisionjpassed against the appellant, who was strictly not 
before the Court and which would in English law have been "res 
inter alios acta/' Whether -the Privjr Council or the Sudder is 
right in policy, is another matter. The practice-of noticing matters 
not pleaded, is fully established, and the neglect to do so has led 
to the remanding of many of the cases, upon which Mr. Norton has 
remarked. We may also complain that the Indian Judges have been 
tried by a standard which it was . never intended to apply to them. 
Their decisions are right or wrong now as they coincide or not with 
the doctrines of the English Law. Now where, we ask, have the 
Indian Judges been instructed that this is to be -the standard by 
which their efficiency was to be tried ? It -is only of late years, that 
tliis doctrine has been promulgated, and we know not now upon 
whose authority, most certainly not upon that of the legislature. 
Further the standard itself is constantly shifting. Even in our 
short experience of it evidence has become admissible, at which 
Kenyon would have shuddered, and Eidon predicted, an eternal 
setting of the sun of England. 

Supreme Court Lawyers, should write with caution concerning 
the unchangeable fitness of the doctrines of the English Law. Ten 
years ago, Mr. Norton would undoubtedly have written with great j 
asperity, of any Judge, who had ventured upon the principles of 
common sense, to examine the parties to a causae, or one convicted 
of crime, or one who had a pecuniary interest* in the result.' Yet 
these fearful innervations have been effected, not by unprofessional 
men, but by Brougham whose legal learning, is the least of his vast 

^. * Moors vol. II, p. 344, 
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attainments, and whom -for many years, the multitude* of the brief- 
less deprecated, because they could not bear that fe Lawyer's know- 
ledge should go beyond the reported -casea ; a»d by that great Ma- 
gistrate^ who has fbc hearty twenty- yeafce* pteaided over the highest 
Court in the realm, who Ae masculine intellect stern integrity, and 
dannt}esi courage, were frife, as a safeguard by the poorest and 
wieenest o£ Englishmen^ Another great disadvantage of the Indian 
Judges, is (bat their decisions are compared with those of such men, 
instead of with these of the Lawyers, whom we have seen, and are 
likely to see, ;n India, It is notorious that the Judges *f the Crown 
Qourts in Indilt are selected from the leading Members of the 
Bar, They woulfloereriieeepttheappoiafement,andiflndia getsa man 
of legal .knowledge, she had reason to be thankful. As it seems the 
fashk»of Indian Lawyer* to report cotwmatione I willjustmention 
that I happened to be present on a public ocoasionon which some Law 
treatises were bought by -one of the present Judges, and the remark 
of some .Lawyer, who Was present at thfc sale was, that the Judge 
was about to learn a little Law in his old age*. The Supreme Court 
at Madtas, seldom now has aay decisions to pass* Of those passed 
bjr them, there is no authorised report, so that criticism is rendered 
almost impossible* .. When however they iad something to. do, jthew 
dicta used to create so&e astonishment. One J tidge apparently think-* 
i#g rather of the ethics of the midshipman's mess, than of Foster,, 
Hale, or Russell, held that the punishment of a boy with the cane, 
at a sort of Military Sebool, was a justification of Ilia attempt to stab 
his superior. This case got into the English papers, and excited some 
remarks on the Judge's notions of the. dignity of the human person. 
X& another action for. a violent assault, no justification, and nothing 
in mitigation was pleaded, but the Judge sagely observed, that the 
assault was so violent, that there must have been some strong grounds 
for it. These, we believe, to be only specimens, of the curiosities to 
be found among the records of that court. ,No one takes the trouble 
to collect them, and these very men whom plenitude of leisure , has . 
not . enabled to avoid gross absurdities of this kind, have the moral, 
courage to comment with severity upon the errors of others,, oveiv 
whelmed with the amount of work . thrown .upon them, and placed 
ia a position in every respect more disadvantageous,. There- is- too 
an amusing, air, about them when they do pass decisions. One 
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case which excited some notice wag that of a Brahmin converge* 
to Christianity* His relations, endeavoured to deprive him of the* 
Society of his wife, the Judge decided against them, the legality oi> 
illegality of his decision is not the present question* He apparently*; 
conjured up by the aid of an overheated imagination* ai* 
attempt to ove*-awe him, perhaps a lashing of the popu-* 
lafcion of Madras to fury, at the decision which he was 
passing, and RomanJike, feeling ready to die at his post, informed- 
his auditors^ that they were not to be influenced there by any^ 
thought of the effects of the decision* Why without any such talk 
of independence, We constantly up-country pass decisions in tnuehr 
more irritating questions of cast, and that without the protection oF 
a European Sojdi^fy and the guns of Fort St. George* There is* 
something singulfu£y ungraceful in thi* attempt of Judges on th& 
bench, to put themselves, forward as Gascoignes. Their object? 
is to imply that they are the only Judges in the country, who are in* 
dependent of the Government, and to insinuate, what they hesitate 
openly to state, $hat the English gentlemen who preside over th£> 
Mofussil Courts wUlnot pass decisions adverse to the Government* 
Every man who has. watched the issue of suits in which Government* 
op its officers- are parties, knows that there is almost always an ob^ 
vious leaning agakist them and that the impression which it is the wish 
of the Suf reme Court, and its myrmidons to convey, is perfectly* 
false. Mr. Campbell has indeed justly stated,- that there never was 
a Government in the worldr, which has shown- so lktle firmness in 
the protection of its own rights. It is always preparing to abandon? 
something, at the suit of some truculent and impudent villain. 

We should not have touched upon the Supreme Court, but for 
Mr. Norton's proposition to* amalgamate it with the S udder. It is 
Certainly desirable that these gentfemen, should- not draw their enor- 
mous salaries for nothing. Mr. Norton even does not hesitate to 
admit, that the experience of the Sudder Judges in the country is 
i desirable. We confess that neither tbe character of the Madras 
\ Supreme Court Judges for regal knowledge, nor liberality of min<J, 
leads us to be very hopefuT of the result of the amalgamation. 
Bengal would indeed do well to secure the services of Sir Laurence 
Peel, either in the Supreme Councilor i» a High Court of appeal, 
to be constituted by the union of men experienced in the manners of 
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4rfe petfple, with enlightened English lawyers. Itis thetase with tlia 
legal as with every other profession, that the lower a man stands iit 
*eal scientific knowledge of the principles upon which it is based, the 
more pertinaciously he clings to its vicious technicalities, the mora 
ready, ho is to sacrifice substance to forms. If English iaw is to be in- 
troduced bodily into India, it would unquestionably be veryadvantago 
*>us, to harve atieastone sound English lawyer, in the Highest Court. 
More would be a useless exrpense, and men are only too mudi in- 
clined to bow to a technical lawyer, and theTe would be no danger of 
insufficient weight being given to his opinion. I canncft however 
think, that it will be thought desirable to introduce the English law. 
The whole of the law o'f real property for example, would be utter- 
ly inapplicable, founded Upon the feudal system, full -of difficulty 
and found cumbrous, even in England, where the society is rich, 
afed the means of applying it vast. In this country too there isalrea- 
iy a vast body of customs in existence which would constantly clash 
with it. There is in truth a complication of tenures which would ren- 
der the application of it quite impracticable. But there is the further 
objection that the Law of England itself is in a transition state. Lit- 
tje has yet been done for the substantive law. It is still scattered over 
GOO volumes of reports independently of the statutes at large. We 
Ivive no doubt that the violent infliction of so vast a system, upon 
a country, with the peculiarities of which it has nothing in common > 
would be a grievous injustice* The great principles of jurispru- 
dence, are of inestimable value, and measures should betaken for 
ipibuing with them the mind of every Civil Servant of India ; and 
■\ye will point out what the Haijeybury system properly administer, 
ed, offers to the students. We venture to deprecate the thrusting 
of so large a number of subjects, and particularly the oriental lan- 
guages upon them. History, Political Economy, Moral Philosophy 
and the principles of jurisprudence should be the great subjects of 
study. They are both of eminent practical utility and they are 
admirable instruments of mental culture, and they are part of tho 
Bailey bury course but not of that, of any other College in England* 
These remarks forcibly recal the memory bf one who has now 
passed to his reward. For twenty years it was his important task 
to train the future Magistrates and Judges of India. Even now 
before our mind's eye rises our first view of the well . remembered 
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scent of bit unobtautf ve labours. We tec*} (he tvillurnt 
feeble and emaciated hody, the wcalinejw $f utterance, the affe©^ 
tionate earnestness, which evdr distinguished him. He viewed thos^ 
whom he instructed* not merely wit^ ^professional eye, not as or-' 
dinary students, hut as tfcoae ca^l^d upon labour in the rich inhe-r 
litauoe of our country, and to influence, the destinies 6f milUons ot 
Asiatics. His enlarged benevolence, his Catholic sympathies, ^iad% 
him feel for millions whom he had never known, and never, seen, 
whose gratitude could never he his, as ift tensely as for those among, 
whom his life bac| been, gassed. The immense stores of his varied 
knowledge, were poured pat for the instruction of his hearers, Hi* 
kindly advice, and encouragement were never wanting. Those too» 
whose privilege i,t has been to be admitted into; his domestic circle, 
will testify how beautiful was the coi^Tpfintary which his life af^ 
fprded uppfc the 4potri#e$ whifCh he taught. ftljany a Haileybury 
man now delights to d^ell upon the aplendid in.teUecfca pf th,e Pro- 
fessors pf his; College, * and although it is. difficult to award the palm^ 
he will perhaps linger longer, ^nd with more pious fondness, upon 
the talents and virtues of the late William Empson, 

We must not forget that our business is not with the teacher but 
with the lessons conveyed, and we will detail them because it ap- 
pears to have been assumed that the opportunity even for legal in* 
struction has not been given to the Civil Service of India, and some 
very ignorantly asjsert that Haileybury 'Am done andean do nothing* 
At the opening of his course of instruction the student founds him- 
self in a new world* The principles of morals* the nature and 
ground of moral duties, the- distinction between vices and crimes^ 
w,hy many moral duties cannot be^ made legal ones, the boun~ 
dories between private ethics aild jurisprudence, the nature of acts> 
c5f intentions, of motives, the measure of the miscbievousness of an 
act, of ijbs demand for pttnishmen^ a comprehensive view of the law 
of status. Now surely this first course of lectures was a fit in- 
troduction to the study of particular jurisprudence. The studeiit 
had presented to his mind the great leading doctrines of morals, the 
two principal systems by which they are respectively derived, that -of 
Butler as explained by Whewell, and that of Paley attd Benfcham, 
both in their original works and in the admirable exposition of Pro* 
feasor Austin. Surely it is to the- principles of human nature, and 



Digitized by Google 



^6 the sfcriag* 6t humlCa ictioas, *%hai we touSt thus desfceWd F<ttil& 
philosophy of law* <The sfetoftd- c<Hnrse v was a fit continuation 
1 theworfc* *I* ttmbra«i*tb#^otri»arof international kw. '^Thet&ft 
1 Taook* were Whe*^a**tte^dmii:aWe teetiiresr of <JhaneeHdr&eii<, 
v ^thaseW(idii^ir^H^ Scott, as reportedly 

; Robinson. Wer should not fed surprised at this being designated as* 
V pure waste *>f timeby the sages-of the Supreme Goflrt^ yet a pro* 
? !>er viewt>f education 'will -perhaps Suggest, tb&t the ^magnificent 
rprospect of whole hations being thus guided by ethical principles, 

* of physical force fe-us subjected to moral, is not unfitted to enlarge 
^the minds of youths of eighteen ; while as a science it certainly forms 
k the most appropriate bond of union between ethics amLpositive law. 

* it has something of the qualities of both. 

^ For e^^jged ^xpo^ition of great principles, "the great lawyers of 
-America have n& modern jivals* and the? judgments of Sir W. Scott, 
^^nfefetered as he was 1^ c^ses, are modsls ofjudicial reasoning. The 
"third course embraced, a ^comparison' tif the leading doctrines of the 
Roman and English laws as to the nature- of property, the titles tq 
the modes of acquiring and of transferring it, as feo the succession, 
v obligations, the *impottant right of Possession so clearly laid down 
{ hy the Roman lawyers, and-a matter of the utmost confusion to this 
-day among the English. The contrast between the Roman and 
^English law tended to fix the.principles of both more firmly in the 
s mind. The next course embraced the prineiples v of the law of evi- 
dence, setting out with a slight reference to the grounds of humarf 
belief in testimony, using Dumont's JBentham and Phillip Vlawxrf 
-Evidence as 1 the textbooks, with reference to Starkie's 2nd and*3rdr 
Volumes for the proofs in particular issues. The Professor explained 
-the nature and fdrce ofrcircumstantial evidence, the nature of unorr- 
•ginal evidence, : the causes of its inferiority to direct, the English 
laws of exclusion and their policy, documentary evidence, the ex-' 
*terit to which pardle evidence is admitted to explain it ; in short a 
full exposition of the principles of the law of evidence, the actual* „ 
rules of the English law and an examination of thek policy were' 
presented to the students. ' 

The fourth and fifth couTses embraced the important subject of 
^Crimindl law. The nature of rights public and private, and a sound 
^xporition of the adjectivelaw fofrmed a natural in'trodirction. These 
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lectures embraced not merely a meagft statement of English iavf 
^doctrines, (these were also-given,) but the doctrine of criminal res> 
Iponsibitity and the modes by which it is impaired and destroyed ^ 
the definition of crimes and the amount and nature of the proof -re- 
quired to establish their commission-; the mannerin which crimes 
^are viewed severally by the English and by Continental codes ; icon* 
*tant reference to the reports of the English and Indian Law Com- 
missioners. The text books were Blacks tone's 4th vol., Russell <>a 
Crimes and Alison's Criminal Law of Scotland. 3?he lectures too 

\vere not merely ekpositiorfs of existing systems ; they applied to 
these positive enactments the great general principles which 
We had already derived from Ethics. Bentham f s Principles 
•of morals and legislation and his principles of Penal "Law where 
-the great authority, and * well do these works deserve the titt«^ 
remitting attention of every jurist, who wishes to penetrate beyond 
the surface. They are the 4irst attempt at a real philosophy of the 
Criminal Law. Tt is difficult to conceive a more comprehensive 
bourse {han that which we have thus feebly described. A man who 
had mastered it would haVe his mind stored With an aihottrit of 
knowledge, which would quite ensure him against any palpable 
errors in the conducting of 'civil and crirriinal business. The 
amount oT knowledge actually embraced is not small ; and the mode 
tff conveying it rendered the "mind prepared to assimilate, in logicat 
order, any additions which the student, felt inclined to make in 
private study. A ground plan 6f the science Was laid down, and' 
a'ny student wlio had carefully mastered this course, would have been 
a*ble to distribute any special branch of Law, under its appropriate 
head, and not only learn it but also its relation to its kindred branches* 
As usual the fact that many entirely neglect this study, has been 
magnified into a statement, that none ever pursue it. "We can testi- 
fy that this is not the case. Within the last six years, legal studiea 
have greatly increased, and it only rests with the authorities at home 
to demand from each student, a respectable amount of proficiency, 
as an indispensable condition for retaining his appointment. No- 
thing would be easier, and only the shameful supineness of the Board 
of Control, so omnipotent for mischief and hitherto found sopowerless 
for good, has prevented the effecting of this great reform. We speak 
here only of jurisprudence, but we would demand at least as high 
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a proficiency In Political Economy and History. The preliminary 
examination for entrance to Haileybury, should embrace something* 
lite an Oxford examination for a degree, with the addition of ele- 
mentary mathematics, De Morgan's work on ldgic, and Butler'fr 
apology, Locke, or any work which may serve to inure tfre : 
mind* to moral* reasoning. A\l H thought of' Classics and Ma-^ 
tftematics should then be laid' aside, the oriental languages left' 
for India, and the student's attention- should be turned for two* 
^ears, and busy years th^y might be made, to Moral and Political* 
Philosophy, Jurisprudence, History and' Political Economy. The 
system of instruction is already most admirable. It only requires 
that a really high proficiency should be demanded from every can-* 
didate. Sueh a change too in the College cowse would ensure se-- 
Teral useful purposes. It would both arm the studfcnt-at all points 
fbr his future career, and it would certainly exclude finally from the 
service, all men whoieither from indolence, or feebleness of capacity, , 
are unfit to be admitted into it. Such men are not. numerous, but 
they are able to cram up a Greek or Latin book and; a little mathe- 
matics, and to pasfr muster ; while no mere cramming could enable, 
them to get through a searching examination in the subjects which we 
have vindicated;Such a system would soon afford afeody of well trained" 
jurists who would' amply meet the requirements of India, It only re- 
mains to make some slight ejfort to select the fittest men for the fittest 
places, and* little will remain to be desired until that time, yet long 
distant, in which our, mission will'have been fulfilled; 

Upon the subject of criminal law wepropose to dwellatsomelength' 
bothoBaceount of its intrinsic importance, and'because its adminis- 
tration is,in our opinion susceptible of very great improvement. Mr.. 
Norton after his kind; states a little, and' insinuates much. His 
argument is, take the specimens which I" have afibrded you of the 
inefficiency of the Judges. Consider for an instant that only the 
happy accident of these cases being referriblfc ones has prevented 
crueVinjustice. Remember that the majority of "cases is not refer- 
red, and thence calculate the gross amount of injustice perpetrated; 
Such language as this, is. well adapted to influence the minds of 
our countrymen, ever alive to generous itnpressions. They wilf 
summon up to fancy's view,, a set of irresponsible praetors, capri"-' 
ciously and ignoranfcly depriving a helpless peopte of its liberty 
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tod*' to property* They will suppose that decisions so passed/ be- 
cause not referred, are never supervised, that all is left to Mofuseil 
judicial discretion, which they are taugbfcon the word o£a Supreme 
Court Barrister, ta believe most indiscreet. Now how does the dure 
really standi Within 48 hours of the completion oi a trial the 
Session Judge is compelled, to tranamititathe Foujdarry Udalut a. 
complete abstract of the evidence taken, to remark upon any diacre* 
p^ncies betweenthe. testimony delivered hgr the witnesses before him-* 
self, and before the. lower court, jto give his reasons for crediting or 
discrediting a particular witness, . for inclining where witnessea die* 
agree to one rather than another, .This document is generally of great 
length, and always affords the means of discovering any patent defec t» . 
in the nature of the evidence of the crime charged^ The remark* 
too upon the weight to be attached to sueh evidence ase so numer- 
ous and minute, that the Court of Review, is able to determine 
accurately* whether the facts whi.ch. the Judge supposes to be estab- 
lished, will satisfy the definition of the crime, .ancLwith tolerable cer- 
tainty, whether the weight of the evidence is sufficient to sustain those 
facts. It is .plain that legal education can guide the mind only to the- 
first of these decisions* It will teach what enters into the definition of/ 
& crime, why certain classes of evidence are inferior to others,, but ifc; 
cannot and does not teach, what weight i& to be given to the states- 
men t of each witness exaini&e$U. 

Human belief depends upon so many considerations,^ some of* 
which are capable, some, and the larger number, incapable of. record*. 
Who can record the fleeting and ever varying linea-.of the human ... 
countenance ? The most copious and perfect of human language,, 
would even in, the hands of Locke or of Beuthaur* of Dickens or of 
Thackeray r .break down in , the attempt to express, a man^a reason for- 
concluding that the hesitation of one witness is that if an honest man 
scrupulously desirous o£ speaking the truth* and that the hesitation of 
another is that of a dishonest man, who is attempting to maka the: 
answer which he is about to -give,.. agree with some false statement 
previously, delivered by him* The flcst test, and in tkisxountry the 
i$ost important testate whieh we can subject a witness's testimony*. 
n its probability,its agreement with the nature of thing** It is-plaia* 
that here our law books can give us no aid. The only volume which, 
can avail uj isihat of human .nature. The more acute oar observe 
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tion, the more intimate our acquaintance with the manner of life, 
liabits of thought, and springs of action, of the Hindoo, the more 
likely are we to attach a just weight to the testimony delivered. In 
tlie long narrative of a witness against a criminal the attention is 
ever alive to the thought; "Is the situation described, the language 
used, or the act committed such as my knowledge of the people 
would lead me to expect" ? The task of deciding such a question as 
this would be left in England to a common jury of unprofessional 
men, generally drawn from the lower part, of the middle classes. 
Here it is one of the accumulated difficulties of the Judge, and no 
part of his office is so difficult, and none affects Jam with a sense of 
bo awful a responsibility. We consider it perfectly plain, that a 
man who has been in the habit of familiar intercourse with Natives 
for tvventy years, will be likely to give a better opinion upon the credi- 
. bility of Native testimony than all the Judges of Westminster HalL 
. We should not have thought so plain a matter deserving of so, much 
remark, had not one of Mr. Norton's charges against the Indian 
Judges been that they are quite incapable of weighing evidence, and 
. but for his opinion that sound legal grounding in Starkie is. to afford 
the remedy. That eminently lucid writer, has it is true given some 
rules* for the weighing of the testimony of a witness, apd th© 
. most important of them, is the consistency or inconsistency, of it with 
experience, and no one of them depends, in the smallest degree, upon 
legal Education. We confess to some surprise at the language of 
the learned gentleman in tins matter. He appears to think it as- 
tonishing, that the Native Judges, are able to weigh evidence better 
than the European ones ; and seems to be for him, rather modest in 
suggesting, that it may arise from their better knowledge of tha 
mazes of native character. Unquestionably they are more able to 
decide instinctively upon the credibility of a witness, with much 
greater accuracy than any European, however able, and simpjy be- 
cause such decision does not depend in the least, upon legal educa- 
tion, but upon a knowledge, of that complicated set of facts which 
constitute experience. Where the object of native officials, is to 



>f l). Integrity of a witness and his willingness to declare the truth. 

(2) . His ability to do so. 

(3) . Number and consistency of witnesses. 

(4) . Conformity with experience. 

(5) . Conformity with collateral circumstances. 
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arrive at a correct appreciation of testimony, their knowledge of 
their countrymen gives them immense advantages. They fail in 
getting forth reasons for their belief, and in eliciting the evidence in 
a manner, which shall impress him who peruses the record, with their 
opinion, probably a just one, of its intrinsic worth. It would be 
highly presumptuous in us to suppose that this misuse of language 
has arisen from any other cause than the fact that the brief whieh 
Mr. Norton held, required the language of vituperation to be ex- 
hausted, and so that this end was attained, accuracy of thought and 
diction was of little consequence. 

If we mistake not a moral necessity of the same description, once 
impelled this same gentleman, to argue before the Supreme Court, 
that "a ruby ring" in an auctioneer's catalogue implied merely -a 
red ring, because Marc Antony is made by Shakspeare to describe 
the ruby lips of the wounds of Caesar. We forget now whether the 
unhappy man who bought the ring as a ruby ring, brought an ac- 
tion of assumpsit upon the warranty, or an action upon the case for 
misrepresentation, with an averment of "a scienter." We remem- 
ber that the Judges differed in opinion, and that the cause went in 
'favour of the advocate with the poetical argument, which it is to 
be hoped was duly weighed. We will answer for it, that proper- 
weight it would have had, in Westminster Hall. 

We may remark, as it is a matter of great importance, that the in- 
correctness of native testimony depends as often upon deficiency in 
the intellectual, as in the moral causes of correctness. Accurate ob- 
servation is very rarely found in any class of native witnesses. In 
the statement of time and distance, they are singularly and absurdly 
inaccurate. As to distance, the only mode in which their lax ex- 
pressions can be corrected, is by causing them to compare the dis- 
tance to which they are deposing, with some distance actually be- 
fore their eyes, and even this from their habitual carelessness is a 
very inefficient check. Yet with a knowledge of this peculiarity, 
we find the finest arguments as to discrepancies upon such points, 
and the whole of a witness's evidence set aside as untrustworthy be- 
cause he is not precise upon them. No doubt where the conviction 
of a prisoner, depends upon nice circumstantial proof of his: pre- 
sence at a particular place, at a particular moment, such proceed- 
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ings are intelligible j but where such circumstances are purely coll^-. 
teral, and merely used as a test of the witness's trustworthiness, or 
his mean? of knowledge, nothing can be more fallacious. Supposing 
that six English witnesses were asked to determine the distance 
from one point to another. It is probable that if taken at random, 
they would all give very different statements. If they were military 
•witnesses, accustomed to calculate distances by the eye, there would 
probably be little variation. In applying correctly all such collate- 
ral tests of the trustworthiness of a witness, we should consider their 
applicability to the class to which that witness belongs. The atten- 
tion of different men is directed to points so different. One will 
accurately relate a conversation after the lapse of years, while the 
face of the speaker will not be remembered after a few weeks. A man. 
who mis-states, or affects ignorance upon points,, to which his atten- 
tion must from the nature of things be directed and which ha is 
nab likely to mistake, may be fairly regarded as an untrustworthy 
witness ^ but where the great inaccuracy of native witnesses is well 
in.own, it apgears strange that theFoujdaree Udalut reports should 
be filled as they are with the acquittals of prisoners, on the ground, 
that the witnesses against them have been guilty of such discrepan- 
cies. An amusing air of self-gratulation pervades all proceeding* 
which convey such decisions. A notorious criminal is upon such 
grounds iefc out upon society. The Native community wanders* 
and well it may, at the caprices of its rulers. What then is the ori- 
gin of these proceedings I The Judges, are at any rate, for. the. t»os$ 
part, able and experienced men. Where no personal interests in- 
terpose, their subordinates are generally selected for their ability, 
and yet acquittals op the most frivolous reasons are of daily occur- 
rence. This is greatly owing to that habit of the human mind which 
renders it unwilling, to ba behind hand in the race q£ subtlety. This- 
has been frequently noticed ia the case of our sensible countrymen, 
and the result has been their tolerance for several centuries of the 
Iniquitous absurdities of the English. Law. These thing? re-act upoi* 
Mofussil Jurisprudence* Every Judge, knows that the mo$t ground- 
less acquittal of a prisoner, will be passed by without remark ; \vbUf ; 
a conviction will frequently entail upon him, the labour of taking 
farther evidence, long after all reasonable doubt upon the subject 
has left ordinary minds } and perhaps bring upon him a severe re- 
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buke for having believed the testimony of a particular witness, al*~ 
though he has scanned his demeanour, noted his expressions, and 
has arrived at his opinion after anxious reflection, and with all the 
aids that long experience can give. 

The first criminal case quoted by Mr. Norton in proof of his pro* 
position is that of an alleged murder at Tellicherry. A man is stab*, 
bed in his cot ; the proof against the prisoners is composed of a 
statement by the son of deceased who slept beside him, — that awoke 
by his father's cries, he saw the prisoners running away and his father, 
after them. As usual four witnesses were just coming to the place 
and also saw them, and two others saw them standing under a tree 
a hundred and fifty yards off, and upon going to the granary of de- 
ceased heard him say that prisoners had stabbed him. 

The Session's Judge recommended the transportation for life of 
one, and the acquittal of the other prisoner. The grounds stated 
for the mitigation are the points for animadversion. 

1st. The neglect of the Surgeon in not attending to the wound' 
immediately and replacing the intestines. 

2nd. The darkness of the night which rendered recognition dif- 
ficult. 

As to the first of these grounds, the statement of the case is hardly 
sufficiently explicit, to see how far the Session's Judge's recommen- 
dation differs from the practice of the English Law. If the mala 
praxis on the part of a Surgeon had produced death, where it was not 
likely to ensue,the act of the prisoner would not be murder. If death 
was merely hastened by the unskilfulness of the practitioner it would 
be murder.* It appears from the report, that there was at least a 
possibility of the man surviving, if the wound had been dressed imme- 
diately, but not only was this not done by the Surgeon, but he was 
removed to the hospital at Cannanore, a distance of many miles* 
where death took place. Now are we to say that a man's punishment 
is only to be mitigated where the death of his victim is produced by 
actively injurious applications. In a case of protrusion of bowels 
any delay renders mortification certain, while the constitution of 
Natives will survive injuries which would infallibly prove fatal to 

* Charge of Baron Piatt in Mr. Seton's case. 
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arty European. If then it could be shewn that by the culpable beg* 
lect of the Surgeon in this case a wound, not necessarily mortal, 
became so, we question whether a sentence of death would have been 
passed in England, although the offence would undoubtedly be called 
murder. 

As to the second ground we have only to say that Mr. Norton ha* 
not stated the Session's Judge's recommendation fairly. In the re- 
port he is stated to have commented u on the nature of the evi- 
dence in general, the darkness of the night" &c. The Judge no 
doubt felt great distrust of native evidence, and was unwilling to 
recommend an irrevocable sentence* Much has been written upon 
the impropriety, of such medium courses. It is said that there 
should be no alternative. A prisoner is charged with a certain 
crime.- The .punishment of death is that prescribed by the Law. 
It is argued that a doubt upon the evidence, should always acquit 
the prisoner, and should never be allowed to mitigate the punish- 
ment of death. To say that a man should not be found guilty upon 
insufficient evidence, is a self evident, and not instructive proposition, 
but the real question is — may there^notjje-so much evidence against 
a man as to render his acquittal a grievous public wrong ? May it 
not be so strong as utterly to forbid any conclusion, but that of his 
guilt ? yet aware of the fallibility of human judgments, of the pos- 
sibility of the innocence of the convict, even in countries where tes- 
timony is more trustworthy than in India, of the imperfect 
safeguard which even the most ably conducted cross examination 
can offer, if the facts lie within a narrow compass, unattended by 
many collateral circumstances, by which contradiction to a false state- 
ment may be established, may not, we say, a conscientious Judge 
reasonably hesitate, before recommending an irrevocable sentence, 
save where there is almost a mathematical certainty of guilt ? It 
will be remembered that this objection applies to the single case of 
capital punishment, and that the only possible evil of the course, is 
the difference between the repressive influence of the punishment of 
death, and that of a secondary punishment. There will be various 
opinions upon this point, and we will not now enter upon the wide 
question of capital punishment ; we will merely remark, that in the 
caseof Kirwan, the Home Government, hasindorsed with its approval, 
the doctrine which we are supporting. As to the guilt of this un- 
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happy man, we a*e hardly, in a position to judge. Undoubtedly, the* 
evidence which has appeared in the public prints, left the question, 
as to the commission of a murder at all, in some obscurity and there 
can be no doubt that if the trial had taken place before an Indian 
Judge, and he had recommended a conviction, he would have been 
severely rebuked by the higher Court, his sentence reversed, and it 
might even have cost the world a second edition of Mr. Norton, 
We will not preteod to impugn from a review of the proceedings, a 
verdict passed after a lengthy trial, and approved by two of the ablest 
Judges on the Irish Bench. It is much to be regretted that writers 
of Newspaper articles and pamphlets in India, do not also remem- 
ber that no reading of the most carefully recorded trial, can compen- 
sate, for a personal examination of the witnesses and of the prisoner. 

In the case under review the higher Court acquitted the prisoners, 
because they disbelieved and apparently, with propriety, the evi- 
dence as to their identity. The observation again occurs, that 
this was a reversal on no legal question, but because the higher 
Court thought it not unlikely that the prosecutrix had tampered 
with two of the witnesses. The case is valuable to au English 
reader, a8 one specimen of the difficulties which beset judica- 
ture in this country. When suspicion of crime falls upon a 
jnan, but the evidence is not strong enough to convict him of a 
crime of which he is believed to be the perpetrator, evidence is 
immediately prepared to shew his proximity to the scene of tha 
offence, perhaps to relate conversations which are falsely alleged 
to have taken place, which dovetail into the scheme, and would 
if believed afford most pregnant inferences of his guilt. The pre- 
paration of knowingly false charges is comparatively uncommon 
in our criminal jurisprudence ; but when a crime is committed, en- 
quiries are instituted, suspicion is excited, a small portion of evi- 
dence exists against the suspected, and who. is very generally the* 
real criminal, he is then lucky if a jewel belonged to the murdered 
ox the robbed is not thrust into his house. "Witnesses will be quit3 
prepared to prove, that about the time of the occurrence, he was 
seen proceeding in the exact direction of it. Luckily for human 
life and liberty such stories are generally well scrutinized and often 
contain the means of their own refutation. Improper convictions 
are scarcely eyer obtained upon them, but many persona, unques- 
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■ilonably guilty, are acquitted, because in the course of the trial it 
^becomes impossible to reconcile the really true story -with the 
garriish laid upon it by the prosecutor or the police. The Session's 
Judge's feeling in the case under review was something of this kind. 
It is by no means impossible that the witnesses recognized the 
murderers as they allege. They swear to the fact most confidently, 
as well as *to a declaration of the murdered man, but again I am 
quite certain that they would not in the least hesitate in swearing 
to the identity, whether they recognized them or not. I cannot 
acquit, but knowing the people, I am unwilling to pass a sentence 
which no subsequent information can correct. I have honestly 
striven to arrive at the truth, but knowing my liability to error, I 
prefer recommending a sentence, which shall not destroy life. Yet 
these are the grounds on which the Judge is pronounced, by the 
judicious critic, unfit to be trusted with the adjudication of cases to 
life and death. 

In the next case three prisoners kick a woman to death on theorder 
of the first prisoner ; they are convicted of culpable homicide, because 
from throwing water on her to revive her,it did not appearthat it was 
their wish to produce death. I confess that I cannot at all coincide* 
with this reasoning, although the intention is the essence of the 
crime, and the custom of carrying knives, so prevalent on the 
Western Coast, affords a strong probability that logically speaking it 
was not the intention of the prisoners to produce death. The 
punishment inflicted was however 14 years in irons. 

In the next case the prisoner was convicted on his own confes- 
sion. The Judge held the offence to be culpable homicide, 
although some hours elapsed between the provocation and the act 
which produced death. The Court of Foujdaree Udalut very pro- 
perly sentenced him to suffer death. 

In the next case the Foujdaree commuted to transportation 
the proposed sentence of death, on a man who killed his concubine 
with a rice beater, because he saw her talking to a barber* He 
gives himself up to a peon and requests him to do his duty. As a 
proof of express malice Mr. Norton places in italics the fact of the 
man going into his house for the rice beater. Our countrymen will 
of course imagine a delay of about five minutes in this process, a full 
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reflection as to the best instrument to be chosen, whereas the WheW 
matter most likely occupied about half a minute. The mere talking 
to a barber appears also a very small amount of provocation- It 
will be remembered however that native manners -and ideas upon 
'this subject are different from ours. In England a sentence of 
death would undoubtedly havfe been passed. 

Mr. Norton considers it desirable, to sentence a man to death fo* 
murder, after a lapse of nineteen years, because it was necessary to 
show, that however long, crime is concealed, the concealment will 
afford no screen from punishment ; but we think it very questionable 
whether such an execution would teach the lesson, and have, little 
doubt thajt 'the apparent cruelty of executing a man who for 
nineteen years had been a well conducted member of society, 
would have been revolting to the feelings of the spectators, and 
have produced a hatred of the Law, which should be x«iery*d fox 
offenders. The prisoner was transported for life. 

* In another case a woman murders her own two children in revenge 
. of her husband's gross abuse of her. She then goes to the river for 
. the professed purpose of drowning herself. The Foujdaree Udalut 
commuted her sentence to transportation for life. Now hejre is a 
murder apparently without a motive. She wreaks her vengeance 
upon those who have not offended her. I feel a strong impression 
that if it had been this woman's fortune to have been tried at Lon- 
don at the Central Criminal Court, Dr. Conolly or Monro would 
have discovered certain traces of a homicidalmania and that she would 
have been acquitted on that ground, always providing that she 
luckily secured Counsel capable of bringing the matter out before 
the jury, and she would have escaped the transportation for life 
actually awarded to her. 

The Hon. Ross Touchett tried in October 1844, chose to shoot 
at the keeper of a shooting gallery. There was no proof of aberra- 
tion of intellect, he expressed his wish to be hanged, said that he 
had long thought of suicide, referred to the case of Laurence, who 
had killed a man at Brighton, and had been hanged ; yet on the 
dictum of Dr. Monro who stated his opinion, that at the time of 
the commission of the act, he was insane an acquittal followed. 
On the other hand Laurence to whom Touchett referred (1844) 
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who took up a poker and killed an inspector of Police, whom hft 
did not even know, admitted the act, said that [he wished to be 
hanged, would have killed any other man in the same way, was 
convicted and hanged. Every man too remembers the ease of 
Macnaghten, who for days dogged his victim, a most amiable and 
estimable gentleman, waited until his back was turned, and deli* 
bexately shot him in the public streets. Well do we remember 
the consternation of the public at the acquittal of this man on the 
ground of insanity. Mtfst improper weight was undoubtedly laid 
by the Judge upon the scientific testimony, and fewvwill coincide^ 
with him in- stopping the case, and recommending au acquittal. 
Without hearing the remarks of Sir W. Foliett for the Grown. If 
Macnaghten and Touchett were properly acquitted, Laurence and 
Bfellinghamr* were judicially murdered.! Yet we sHouldjiot think 
it quite reasonable to conclude that because the Court erred in one 
or. other of these cases,.the, late estimable and learned Judge Sir N;: 
Tindal, was unfit: for the, bench, which he so. long adorned. Such 
a case would b& however quite sufficient for a reasoner of Mr. . 
Norton's stamp. By way of testing his calm and considerate 
judgment, it will perhaps nojt be amiss to take some of his opinions 
upon evidence* . 

5 A charge of fape at a watercourse is brought by * woman before 
the Session's Court of Nellore. She,, swore that she had been 
fully raped.. Her husband, andxtwo other witnesses, profess to 
Bave been attracted by her cries, and to have seen the prisoner 
running off^ and depose that she, immediately complained, that his 
purpose had been fully eflfectedj Hia cloth, was in her hand. 
The Session's Judge did not consider the penetration proved, buG 
referred the trial to the Foujdaree Udalut, who found him guilty of 
assault with attempt., Mr. Norton quotes the case for the purpose 
of informing as that ne better evidence of penetration, or the very- 
essence of this offence than that of the woman, canrbe found. It 
is a great question among the best Medical ^Jurists whether 
connection can be had with an adult* woman without her consent 
except, 1st. When in natural sleep which is questionable. 2d. 
When* in a jstate of syncope from terror or exhaustion. 3d* 

* Tayloff Medical Jtwfprvutaice, p. 657. 
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When several persons have combined. 4tb. Under threats of deatl* 
or duress. We should have thought that the author of such ai> 
opinion as this, could scarcely have read Lord Hale had not hi&. 
dneer, at one of the Indian. Judges convinced us to the contrary* 
That great Judge justly lays down, that although the testimony of 
the prosecutrix is indeed receivable, the concurrent circumstances- 
must be carefully considered in determining its weight. He re-^ 
marks that such a charge is easily made, but refuted with difficuHy^. 
It will be as well to indicate a few points which are desirable in, 
confirmation- of a woman's testimony that she has been raped; 
Such violence as is necessary to procure connection- with a woman* 
against her will, always leaves such marks upon the body, and- 
extremities, as will clearly show that a severe struggle has taken 
place. Even in married women, it is considered that a rape wilt 
inflict some injury upon the pudendum. The Session Judge in this, 
case merely states that he did not consider penetration proved. 

: If Mr. Norton only meant, that no person can possess better 
means of knowledge, then the prosecutrix, he might have spared' 
us the remark, but if he intended to imply as he clearly does, that 
the error of the Session's Judge consisted in not believing the fact 
of penetration when deposed to by the prosecutrix, and that 
lie was clearly wrong in even considering it doubtful, we can 
only say that although it would be highly unjust to suppose* 
that all men of Mr. Norton's profession are of the same stamp, 
it does afford a delicious foretaste of the kind of regime which, 
a, Mofussil bench of Supreme Court Lawyers would produce. If 
Lord Hale had been a Mofussil Judge in India, he would probably 
have laid it down, as an axiom that not only is the testimony 
of native women in a case of rape to be received with caution^ 
but that it is the most untrustworthy of native testimony. There 
is no crime in Southern India, which occurs so rarely, and there 
is scarcely any heinous crime, so frequently charged. Native 
women are so ignorant, and so unaddicted to moral restraint, that 
conjugal infidelity, is lamentably frequent. A married woman 
perhaps for months has been in the habit of intercourse with her 
paramour. On some unlucky day, her husband discovers her. She 
instantly screams aloud, brings a charge of rape, in which she ig 
backed by the husband, who partly in xevepge, and partly because 
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he is unwilling to be -lowered in public estimation, by tfuch impu- 
tation on what he regards as his property, gives much such tes- 
timony as was given in this Nellore case, and which he hears, is 
requisite to bring-home the <:rime. Luckily for human liberty, and 
for the preservation of the important distinction between vices and 
crimes, the Magistrate who hears the case, is not a Supreme Court 
Xawyer. He enquires minutely into the circumstances, estimates 
the probability of guilt, not by something which Lord Hale may 
«have said, about a<:ase which happened two centuries ago, but by what 
his experience of the natives, has taught him of the exact amount 
of truth, generally found in such charges* He perhaps even, irre- 
gular and illogical man, during a morning ride, takes the oppor- 
tunity of casually enquiring on what terms the prisoner and pro- 
secutrix have been in the habit of living. He knows by experi- 
ence, that many a man will tell the plain truth* when thus unex- 
posed to the public eye, who will either lie or be silent, wheu 
brought before him officially. The just and proper result in 99 
cases out of 100 is that the Magistrate ends, by warning the pri- 
soner, to keep a strict watch upon his conduct, tells him of the 
awful results of such a crime if proved, that luckily for him, a defect 
in the proof has led to his acquittal in this special case. Strange 
to say all parties go away well satisfied, with this decision. The 
man and his wife, seem to regard the acquittal as a perfect moral 
whitewashing, and probably live together as happily as ever. We 
do not recollect a single instance of an appeal against such acquit- 
tals, although they are most numerous in ordinary cases, whether 
the defendant is acquitted or not. In one case the prosecutor in the 
other the defendant very constantly appeals. Such charges as we 
have described are particularly common at the season of the year* 
in which the Dahl crop is reaped. The woman slips in among the 
Dahl and her paramour after her. If discovered the process just 
described is gone through before the Magistrate. 

A cargo of Lawyers would probably give us an annual crop of 
rape, in addition to the other products of Tanjore. We regret the 
necessity of entering upon this detail. The system of demoraliza* 
tion which this too true story exhibits, is indeed mournful to behold* 
but it affords one out of a hundred instances of the vital importance. 
Of a knowledge of native customs, native dispositions, and native 
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manners. Altsortrof charges are founded upon this too trommtfa 
adulterous intercourse.. Many of them are collusive between thfe 
husband and wife. The woman gets disgusted with her paramour, 
agrees to invite him to the house, on d particular fright, He comes. 
The husband and some other male relation, seize him, charge him 
immediately with house breaking and theft. The evidence on paper, 
would generally be sufficient -to sustain the charge, which- is how- 
fever perfectly false* - In such cases nothing but a most patient con- 
■ sideration of the circumstances, assisted by a knowledge of native 
customs prevents cruel injustice. 

u With very few exceptions all the cases noted by Mr. Norton ar6 
* cases which have nothing to do With the definition of crime, or the 
admissibility of evidence. -The remarks of the higher Court are 
« confined to remarks upoii the trustworthiness of this or that witness, 
upotf the ^weight to be given to this or that pfcce of evidence, th 
comparisons between depositions before the Police, and depositions 
before the Court. It will'nfcveihbe forgotten by the English Judge, 
that this is a task which never falls upon him, that if it did, he would 
feel his-responsibility greatly increased. 

Y The majority of the cases quoted for reprehension, are cases in 
which the Courts have reduced cases of murder, to cases of culpable 
homicide or rather have inflicted a punishment short of the Supreme 
penalty. Mr. Norton's remarks of course assume the correctness 
of the doctrine of constructive malice. 'It is needless to point 
x>ut, that the use of this word in English tew writers, is a mere 
illogical subterfuge. They are unwilling f to declare that the 
crime of murder is so injurious to society, that they are prepared, 
to dispense with proof of one element of crime, the intention 
of the perpetrator, and wherever death ensues upon the act of 
another, to conclude from the fact of killing, that malice was the 
motive principle, throwing the proof of all circumstances which 
tend to lower the offence, in the scale of crime, upon the prisoner. 
We believe the practice to be founded upon good policy, and are 
well aware, that in its operation, injustice is very rarely perpetrat- 
ed* We refer to it, merely for the purpose of commenting upon 
some of the considerations, which in England, are allowed to nega- 
tive the presumption of malice, with a view of pointing out some of 
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those diversities in the character and situation of the Etiglfsh tiM 
Indian peoples, which would perhaps lead to our attaching differ- 
ent weight, to the same set ef mitigating circumstances. 

- Insanity as is Veil known, is a complete rebuttal of the inference 
*>f malice. Proof of the commission of the act during anger excited 
'by Sudden provocation, r rt?duces the crime to manslaughter. The 
^weight to be given to such a defence, of course depends upon the 
sufficiency of the provocation. It is evident, that, in different 
countries, thefefcifie sort of act, will produce this, in a very different 
degree. One striking instance has been before quoted, where a 
man killed his concubine, because she was talking to a barber. The 
^Foujdaree Judges well knowing, the HFeeling 6f natives upon this 
point, mitigated the punishment, to transportation for life. As to 
the walking into the house, Mr. Norton even may have known, 
that the whole >mattfer probably did not occupy half a minute. 
> Further it is deserving of consideration whether if transports of 
anger are litigatory eirfcumstances, we ought not to take into 
-account, the natural capacity for restraining it, which exists among 
the people 1 for whom we are adjudicating, and perhaps even in the 
class to which the specific criminal belongs. It is- certain that many 
-men brought before our Courts of Justice, are completely the crea- 
tures of every fleeting impulse ; moral and intellectual restraint arfc 
equally unknown. Beyond the power of speech, there is little 
*which links them with humanity. It iscertain that intention in thfc 
. proper sense of the word has little place among them. There is no 
weaving of the mesh, in which their victim may he entangled, no 
careful an& 5 patient adaptation, of the criminal means, to thecriminal 
end. A cause of anger arises. They' measure not the punishment, 
by the injury, but in the transport of a passion, which neither re* 
ligion, morality, nor intellectual culture, has taught them to restrain^ 
they inflict mutilation, wounds, or death. With stolid indiffer-* 
«nce, they contemplate fcheir ferocious act, go through the pro- 
ceedings of their trial with an unmoved countenance, and meet 
their death with a firmness, which would be heroism were it not 
^plainly, the result of mere thoughtlessness. The ground, upon which 
murder is reduced to manslaughter, is that the murderer from the 
incurrence some ^of incidental circumstances, ceased to be a perfect- 
4y intelligent agent, that he acted under the influence of a elate of 
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mind, which if permanent, would be insanity, dnd that although hfe 
legal responsibility is not destroyed, it is impaired. What logical 
distinction can-be drawn, between the case of a man of greater self 
• command, so overpowered by circumstances more provoking, and 
that of a man of smaller self command, overpowered by a conjunc- 
ture of circumstances, less provoking. In both cases, the pre- 
sumption of malicious intention, would be clearly negatived. It may 
he said, that the administration of Law, will not admit of these 
minute considerations. We are quite ready to allow, that it would 
l>e quite impracticable to enquire into the state of temper, disposi- 
tion, and knowledge, of every man convicted of crime. It is not 
however impossible, and it is far more important, to make these 
allowances in the case of large classes of men : for how in fact can 
we determine upon the extent -of provocation, unless we advert to 
the state of the mind, to whioh it is applied I We constantly do 
so in cases in which it has occurred to a mind labouring under men- 
tal or moral insanity, and what reason can be found for neglecting 
to do so, where we know from the class to which a man belongs* 
Trom the defects of his knowledge, from his grovelling condition, 
from his blinded ignorance, that his passions will be quickly aroused 
and that the power to restrain them has not been give« ? It apr 
pears to us to matter little if the power exists not, whether the 
want arises from some of those mental deficiencies or disorders, 
which have been the sulyects of the refined classification of Esquirol 
or Prichard, or from inherent deficiencies of mind or culture, 
I'his is one of the grounds upon which our Judges are unwilling 
to inflict capital sentences, and for acting upon such considerations, 
Mr, Norton, has in the majority of the cases, which he has quoted, 
held them up to the ridicule of the world. He is particularly 
struck with one instance in which the J udge considered the fact of 
the criminal belonging to the Poonian or slave caste in Malabar a 
reason for commutingthe punishment of death which the Foujdaree 
Court actually inflicted. It is much easier no doubt to lay down>. 
that when certain facts, attended a particular act, that act shall be 
put in a certain place in the category of crime, and be visited by a 
certain punishment. 

It is easier, to disregard all distinctions, and boldly to say, that, be* 
cause in the state of culture of Englishmen, we may fairly conclude/ 
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tfeat certain facts, cannot exist "without the policy of the Law re- 
quiring a malicious disposition, to be concluded, therefore no change* 
of disposition, or of enlightenment^ or of self control, can justify us*, 
in considering the same facts under other circumstances, as proofs 
of'Suffisient provocation, to impair legal responsibility. 

We have very great doubt however whether these vie'ws of the 
Xndian Judges, will excite any great-reprehension among the great: 
statesmen, and lawyers in whose hands the future of Iftdfo is now, 
placed. 

, There are several other eases upon which we would " remark, but 
we have already far exceeded our intended limits. The case of* 
"Vencatachellum Eillay tried for -child murder and robbery is, as 
more than ordinarily atrocious entered in the appendix. The 
question as usual, is not one of law* but of the sufficiency of evi- 
dence. The discovery is as usual that of the Foujdaree Judge. We 
think, it may .be reasonably questioned, whether the suspicious evi- 
dence of an accomplice, received sufficient confirmation in this case, 
although had we believed the testimony of the man, who heard the 
voice of the prisoner and- the splash at the well,- as the Judge appears* 
to have done, we should have considered it as strong, as will usually 
be obtained in such a crime as murder. It will be noticed too that 
the principal infirmative circumstances neted, by the Judge, are ift 
other parts of his minute, stated not to be proved, and are unques- 
tionably ascrihable to the love of, garnishing a case which we have 
before described. We refer to the fact of leaving jewels to the 
value of Rs. 32. upon the body and taking Rs. 36 of jewels. The 
story of the jewels taken away was only trumped up, to give colour 
to the statement that the Coppu found in the prisoner's house was 
the property of the prosecutor. The discrepancies of the witnesses 
as to the direction in which the prisoner was seen proceeding, are 
entitled to no weight. The witnesses who deposed' to it, probably 
never noticed the fact at all, but native witnesses never content 
themselves with this natural reply. They have an idea, that if they 
profess ignorance upon any point, their testimony will be diminished 
;n value* As to the improbability of the prisoner taking the first 
witness (accomplice) into his. confidence, it is difficult to see ho* 
he could have got the child into his power without doin^j 
10. Oa the whole with deference to the very able officer 
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tipon whose opinion we are commenting, we consider that the * 
probability is that the opinion , o£ the Sessions Judge, was the - 
correct one* The murder was not perpetrated.as an English murder 
would have been. As to the taking through the village in broad day- - 
light, it appears to be. quite forgotten that this was clearly done by s - 
some one, and it is at least as improbable that the neck of the child 4 
was twisted by a girl of probably twelve yearaold,aa that it was 
done in the mode described^. We may* add that the leaving the - 
jewels on the body is a precaution . which would not have been * 
ajclopted by her* Mr. Norton's comments are in his usual trenchant , 
style. He appears to be one of thos^ rhen^to. .whom nothing is a . 
difficulty when it has been solved. Whatever ,may*be. thought of .< 
tjie matter and we will venture to say that the opinion of those ac- 
customed to native testimony would difistrmuch, the error of the . 
Session's Judge is far from being of so grave a nature, as to exhibit ; 
" a total incapacity to^weigh testimony*" A thing highly impro- 
bable at the old Bailey^raay*be wry probable in Salem. As to the 
Cockspur case while we cannot conceive how any one could ever - 
have credited. the story.told, we do not see how any amount of 
legal learning would have afforded a remedy. . The Tinnevelly case- 
is a more difficult one : but it is certainly very extraordinary that 
it-obtainedycredifeso easily*. To say; that the falsehood of the story, 
is transparent would be a gross exaggeration, but it undoubtedly : 
bears upon its Jace the strongest marks of manufacture. Here we - 
have a specimen of native Police, The whole of the false charge 
was unquestionably trumped up by the Head of PoKfce-(a native 
Magistrate.) It will not be forgotten that there have been in the 
English criminal annals, instances in which many men have been 
hanged upon charges made up by the lower Officers* of Police* 
The case affords another example of th« great difficulties of Indian- 
tribunals, and would by any candid toan, be takeiwia to -account in 
determining their efficiency. One remark may be made, as to the 
existence of several serious irregularities on very obtiotis points m 
several cases quoted. The record is the sole means of judging as 
to the amount of proof. The depositions are writte& in the lan* 
guage of the country by native Officers attached to the Court, an# 

f See one of the Chapters iq, " Knight's Loudon"' for a curious account of these caseV 
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• s&lefc* th* attention of the Judge is most unrfemiittig, entity of some 
: thing said by a witness will be omitted. We have several times 
tfound that important points of a wilnees's statement which ap- 
peared in our own English notes, had been passed over in the Tamil 
-deposition., If thia. had .remained unnoticed, there would often 
have appeared a patent, defect in the proof, which did not really 

„ ; e*ist.. We are no£ vindicating Judges who are guilty of such care- 
lessness, but we are satisfied that many errors, serious to appearance, 
jinay be so accounted for. Enough however of these oases. Of the 
t whole number two or three only are erroneous in point of law. The 
•remaining ones are quoted for their defects or supposed defects in 
.the weighing of evidence* a process of remarkable difficulty. Few 
will consider that they establish .Mr. Norton's proposition and there 
^are few who will not be struck with the fact ihat4he majority are 

# quite irrelevant tolas issue. Charity, in hi* own delicate language, 
compels us to believe that pure blessed ignerancfe, and not the utter 
absence of all candour* has led him to reject from an estimate of the 
.Indian Judges* decisions all ^consideration of- the circumstances 
.under which they were passed* . There are a few points of Indian 
. criminal practice which invite remark as it is important that they 
should be amended.;. The mode in which confessions, are estimated . 
.i* the first which suggests itself. 

In English law a system very favourable to the prisoner, convic- 
tions have been had even upon extrajudicial confessions very slightly 
, confirmed. \ A confession* freely made before a Magistrate, when 
-properly proved, is taken as full evidence of guilt. In Southern 
India a man makes a full and. free confession before an European 
.Magistrate* . It embraces *. circumstances proveable aliunde and 
whieh are so proved, perhaps the names of unarrested accomplices, 
whose complicity is afterwards -established, by independent testi- 
mony, after such a confession as this a criminal is allowed before 
the Session's Court to state that this full and free confession, thus 
authenticated, was elicited by the fear of torture, and is totally 
untrue. We are satisfied that nine Judges out of ten, would acquit 
him. They would all when questioned, say that they had no doubt 
of the prisoner's guilt, that their, practice was quite indefensible, 

* Treason, when the overt act-is not ate attempt upon the Kfe of the Sovereign, is tile 
^oaly exception and arises froin.tht statutory measure of proof. 
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but that if they convicted, their decision would be reversed by the 
Court of Fouzdaree Udalut. These doctrines of the higher Court 
are founded on the most benevolent motives. There have been 
cases in India, in which men have confessed the commission of crimes 
of which they were innocent* There have been such cases in Eu- 
rope and America. 

The remarkable case of the two Bournes who in the United 
States, confessed the commission of a murder supposed to have been 
committed, seven years before, is in point. They had acted upon 
the advice of mistaken friends who represented that from the 
strength of the case against them, confession offered the only hope 
of mitigation of punishment. They then retracted their con- 
/esdiohs, and the man supposed to have been murdered, returned 
-just in time to prevent execution. Such exceptional cases as these 
.should not be allowed to reverse that universal law of human nature, 
which teaches us, that when a man makes a deliberate admission, 
clearly against his interest, he is to be believed. Confessions should 
indeed be received with caution, they should never be confined to 
a bare affirmation of guilt. The suspected criminal should be ques- 
tioned minutely, as to all the circumstances connected with the 
.offence, and his answers shouM be compared, with the result of 
other testimony, and with the probabilities of the case. When how- 
ever a confession, so made is confirmed upon points only collaterally 
connected with the actual criminal act, a failure to convict upon it, 
is a tampering with the best interests of society. No confession 
taken before a native Police Officer is of- much value, for very ob- 
vious reasons. 

This rule of the Fouzdaree Court proceeds upon the assumption, 
that when before the Magistrate, the criminal is still under the 

-control of the Police, and that they will use all means to extort a 
confession. We beg to remark that this assumption is purely 
gratuitous and is by no means in accordance with the fact. Even if 
it were, an order from the Court to the Magistracy to remove the 

rprisoners from the custody of the Police Peons and place them, 
under their own, would be a more appropriate remedy, than the 
adoption of a rule of evidence, which tends to give impunity to 
guilt, and insecurity to life and property. 
Another most essential innovation is the concession to the Courts 
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of the power of interrogating prisoners. Inquisitorial, unfair, and 
all those phrases which men employ so liberally, where no real rea-* 
sons offer themselves, do not deter us from making this observation. 
There is no instrument so efficacious in the discovery of guilt ; and 
we are quite satisfied that the fuller the statement, which a Court 
elicits from a really innocent man, the more clearly will his innocence 
appear. Nearly all the writers who have combated this practice, 
have had in view the state trials of the time of Charles and James, 
or the interrogations carried on over a seiies of years as is the cus- 
tom ir> Bavaria.* We of course mean something very different. Wo 
-would allow the Court to put to the prisoner, questions founded 
upon the evidence, and suspicious circumstances against him, so 
that he should be able to explain them away if innocent, and that ho 
should not avoid adding to their force and cogency if guilty. 

Mr. Phillipsf in a note (if we remember rightly) to the trial of 
Elizabeth Garnet, discusses this question, but wo think, that ho 
has not done so, with his usual felicity. The picture which ho 
conjures up, is a sort of investigation, which shall terrify the pri- 
soner into a false confession, and give the appearance of a personal 
altercation between him and the Judge, Perhaps this may be truo 
of the inhuman style of interrogation, which was there adopted, yet 
if the record even of this extreme case is regarded, nothing but tho 
exact truth Was established by the interrogation. The interroga- 
tion of the prisoner is associated in our minds with the venal 
Lawyers and wretched injustice of those bad times. It is so difficult 
in our consideration, of a'principle, to separate it from the circum- 
stances, which we have seen combined with it, although the combi- 
nation may have been not consequential but a pute accident. Tho 
cruel injustice of this trial, will never be doubted, but it consisted 
not in the mode of proving the offence charged, but in the harshness 
of the law, and the severity with which the King and his legal 
tools, were prepared to execute it. * The brow beating of tho 
prisoner in this case, is no fair example of the interrogation, which 
should be allowed to a criminal Court, and neither could nor would 
be the subject of imitation, in any Court at the present day. Ia 

* Fenerbach's remarkable trial* 
t State Trials, voL IL 
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our dread of convicting innocent men, 1 the grievous itijury inflicted 
upon society, by the acquittal of the, guilty, appears to W quite 
disregarded* There is no country in which acquittals tend so 
greatly and immediately to multiply crime, as in India. The r.eal 
state of the case i* generally p*eity w eJHnjoWfi at-lesst to the eriwi- 
nal's own village. When people find that a man of wfeose guilt, 
they are persuaded, has escaped,, their dread of the law immedi- 
ately diminishes. What we recommend then, is the introduction 
of what all admit to he the most eifectual mode t>£ eliciting truth,- the 
mUd but searching interrogation of the man, who knows most about 
the matter. Of coqrse before this is done there must be a prima faeie 
case, but when that exists, nothing will enable tbe Court to deter- 
mine so accurately the weight to be given to the hostile evidence, as 
a consideration of it with the aid of the prisoner's explanations and 
his demeanour while delivering them. This will quite as frequently 
benefit, as injjure tha prisoner. When he is asked generally, what 
he has to say ta^the eTtdence adduced, he is perhapi unaware of the 
circumstances, which really press most strongly against him, which 
may be quite -susceptible of a natural explanation, which he will 
give, when his- attention is specially directed to them. Humanity, 
and sound policy, the security of innocence unjustly accused, and 
the righteous punishment of guilt, equally demand this reform from 
the legislature* The Fouzdaree Court have insisted With more 
than usual rigidity upon the abstinence from this most salutary 
practice, and we deeply regret that in their draft of a code of plead- 
ing and procedure; the Law CommissionBis have not advocated it. 

Another question of immense importance, is the immediate alter- 
ing of the mode in which it has now become the custom to estimate 
the evidence taken in a case. If it is found, that the witnesses 
summoned, differ upon some points of time, distance, &c, argu- 
ments founded upon these diversities are allowed to overthrow tes- 
timony unquestionably true. In this country, the power of setting 
aside testimony as false, and of drawing an affirmative conclusion 
from contradictory statments, must be allowed. Pure truth is not 
be found. Falsehood mingles more or less, with nearly every 
ease. Many a great offender has been allowed to escape by 
bribing one or two of the witnesses for the prosecution. These then 
purposely make false statements, a discrepancy is established, and 
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**With ^'perfect cbrificidnsn^ss of the real state of the case,*the Judg* 

* is compelled to turn loose upon society, the man who has added sub- 
ornation of perjury *to his former offence. *This mockery of justice, 
•* Arises from ^e Attempt to tipptyto this countfy, modes of estimating 

* testimony which are ;quite inapplicable. ^From the conflict of lies, 
s truth must be elicited. v Are ire to sacrifice the truth of a case to 

the harmony bf the record, to set down the* testimony of each 
witness examined at exactly the same v value, to *turn - the adminis* 
tration of justice into a prize fight betweeifthe prosecutor and the 
•'prisoner and acquit the latter wherever 4 it shall xmfortun&tely hare 

- happened j that a false, inaccurate, *or corrupted witness— has given 
•contradictory testimony ? This is the course in which' criminal 

practice is now proceeding. Instead of adapting the rules for e£ti~ 

* mating testimony to the exigencies of the case, the highest Court 

- now acts upon the principles which we have described. English 
"vakeels are employed to. point out discrepancies of the moat trivial 
-nature, and prisoners concerning whose guilt there cannot be 

- a shadow of a doubt, are constantly acquitted on the most frivolous 
pretences. x We fully admit the great difficulty of applying a 
remedy to this enormous and daily increasing evil. -Judges bar* 
a morbid tendency to conjure up doubts and difficulties which 

* arises in part from a View of the nature of Indian Evidence; but 
partly from a want of firmness in expressing their opinions upon 
the r#5i weight of the evidence as their long experience las taught 
it to them. This is really one of the most important questions* 
which can engage the attention of the Judges, and we only regret 

^that we have ndt been able to put it in a more forcible light. 

There are many other questions of minor but of no small im« 
portance but we forbear. It will be enough if these remarks afforf 
any assistance in estimating the real nature of the Madras Judiciai 
system, if the detail into which we have entered, tends to give tm 
men in England some clearer notions of the real statte of things i£ 
this country. 

The ignorance of India which pervades the T>est informed persons 
at home, is truly lamentable. That ignorance once led them to 
imagine every thing in Indian administration perfect $ and appear* 
to be now leading them tp tfee conclusion ftat every thing is rotten, 
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-From 'holding out the Sepoy as equalling 'in valour, the Pte>- 
niusular veterans, and infidelity the tenth legion, the Journalists at 

-home have nowipaased to the opinion that he is ever ready for mu- 
tiny and that our empire consequently hangs upon a thread. Wo 
have heard several able Officers lament that it is too-much the ous- 

' torn to slur over breaches of discipline, to keep up fair appearances, 
and that the Government are, prone to lessen the authority of the 
regimental officers, as indeed they are ^that of every European of- 
ficer, in every department of our administration, The Sepoy is4ike 
other natives. He is not a hero nor the moral phenomenon which 
our late Paladin -Governor General must have imagined him, when 
he proposed that all Civil Officers should receive a military initia- 
tion, that they might be imbued with better opinions of the native 
character. He is a very tolerable soldier. ^lis pay is superior to 
the income of men in his class of life. His conduct varies according 
to the Officers under whom he is placed, and he knows his own in- 
terests far too well to be so ready for revolt as our friends at Jiome 
would imply. 

The treatment by several journalists of the .petitions sent home 
from Calcutta, Madras and Bombay, as expositions of the views of 
the^people of India, afforded another delicious example of the same 
kind. The petitions were really composed by some .young men in 
the Presidency Towns, who would no doubt be happy to assume 
4he Civil administration of the country, leaving to the English the 
pleasing task of keeping military occupation, to sustain them in office* 
They are .prompted by the Europeans at the Presidency uncon- 
nected with the Government, who are naturally desirous of seeing 
in -uncontrolled authority, men, over whom they would be able to 
exercise such an influence as the strong mind has over the weak one. 
/As to the mass of the people of India they would dread any enlarge- 
ment of native authority. They have no confidence whatever in 
their own countrymen, and they have the most perfect reliance upon 
the well abused civil officers of government. Their prayer is always 
pot u you are foreigners let us have our case heard by our owa 
people" but " from Tamil people we cannot get justice, all we ask 
is that you will take up the case yourself." The argument then, 
Would appear to be because with European superintendence and 
controlling authority corruption cannot be prevented, corruption 
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will flourish- Uss^ luxuriantly* if free scope is given to* it and 
check imposed. 

The men whom the body of the people thus characterize, are 
very able men, in most respectable and responsible situations, are 
treated with kindness and consideration, are consulted as they de- 
serve to be, but^are closely »and unceasingly watched by every Eu- 
ropean- officer who is worth hte salt. Perhaps no men are louder 
in their abuse of the corruption and oppressions oftbescable of- 
ficers, than the few hundreds of young men, who compose the petP- 
tioning class. Each of them will intimate plainly, that his country- 
men are not to be in the least trusted, that-lhey wilFpractise deceit 
on every—opportunity, which is true ; and will lead clearly -to the 
inference that he may be trusted implicitly, which' is not true* Hdw. 
often must-it be pointed out, that the capacity of a people for self- 
government, does not depend upon intellectual attainments, th#t 
institutions cannot be framed upon papers and protocols, but upon , 
centuries of trial, of suffering, and of self-control. The state of 
Europe in 1848 has written this truth in characters of bldod/ and. 
yet the Hindoo, cannot for an instant be compared either in intel- 
lect or morality with the German Professors, who met at Frankfort. 
Moral qualities qualify men for Government. It is neither to the 
physical courage, nor the intellectual developemeht, but to the moral . 
energy of the Anglo Saxon race, that the millions of India bow. 
The moral standard of a people, is that^of the masses ; it will fluc- 
tuate humanly speaking with the * fluctuations of* public opinion; 
and it is admitted on all hands that the state of public opinibn ift 
this country, is degradingly. low. It would ignore all experience 
and all observation, if the reading of a few moral treatises and parts 
of the works of a few distinguished historians, conferred upon the 
students, a moral status so far above that of their countrymen as 
to qualify them for independent office. We have great doubts as 
-to the power of education in altering the moral character of" a peo- 
ple, but it is quite plain that the education of a small fraction will 
not raise them to a higher morarcondition than that of the masses. 
The men so educated will look to the opinion, of their own country- 
men, and will naturally be little ashamed of doing any thing, which 
does not excite their reprobation. It may be said, that European 
public opinion, will act upon them, This is found quite insuflU 
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cienthow, that Europeans are placed in the predominant position* - 
which gives weight to their, opinions, and would of » course b*- 
utterly powerless, the moment that theifc preeminence was des-- 
trqyed. No — the truth must be told — the natives of India are not 
.in any respect upon the same level as the European public ser~ 
▼ants of Government ; oad the attempt to place them in the same - 
aervioe, and. to invest them with the same authority, would bea^ 
deep degradation to every .European Gentleman and would justly . 
and certainly shake the confidence of the. people, of India, in our 
administration* The only- people to .whom the -measure would] 
afford any gratification^, would be perhaps 1,000 men in each Pre* - 
aidency town, who imagine, that they -will be the persons chosen to * 
level in uncontrolled office* *nd would even dissatisfy them, as soon .» 
aa the selection had been .made, and the small proportion of spoils , 
to the number ,of spoilers, .was at length discovered.; We are no< 
doubt in a peculiar position* Politically .this country is in its early 
youth. The talk of its youthful ipatrioitaia a. caricature of that of 
the countrymen of Hampden. They cannot be made to, compre- 
hend that ast&jof JPftrl&inent are not omnipotent* that they are not 
the creator* of public virtue.. They are ignorant* that the 
individual freedom of the Hindoos, , far exceed* that enjoyed j 
by any nation of continental Europe, _ that they ; are allowed 4 
to abuse the Government in a manner whieh twenty years ago*, 
would not have, been- permitted in England itself. Livings 
under a despotic Government, hut r moulded in its views and* 
controUedifiuit* action, bjr the most enlightened representative 
assembly in the world, they talk of oppression, .jabber the lessons 
which they have learned about checks and balances, #nd American 
taxation, and provincial assembles, without dreaming that in , 
.every quality* which, can adapt a, man for the Government, 
of himself and others, m virtue,, in self-restraint# in . real political 
knowledge they are inferior, to thousands of English dajJabourers. 
We remember being particularly entertained by. a . Tamil News- 
paper. (Several of a most seditious character are constantly pub- 
lished in Madras.) In one column there were a few Alterations of this 
Hampden talk, and in another the real native character came outfc. 
in an article Which point6d out what worthless and foolish Go* 
vernment^e had, that it actually pensioned sepoys, who were 
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just ivork, and strenuously recommended ilie immediate dis- 
'continuance of the foolish practice of keeping pledges. This ii 
only a fair specimen of Madras mosaic patriotism. Ii is much 
to be lamented that these foolish weaknesses exist. They 
tend to throw ridicule upon what is mo& desirable, the Edu- 
cation of the people. We consider that the education which has 
at present been conferred, has been no benefit to them. It has 
put into the mouths of a few youths the talk which we havo 
described, but upon the mass of the people, no effect has yet been 
produced. Education must extend into the interior, and be con- 
veyed in the languages of the people* From the statements of Sir 
Erskine Perry and some other gentlemen, it would be thought that 
in a few years the English language will spread ovor the whole of 
India. This is very far indeed from being the case and to work 
*ny change in the people, we must operate Upon them, through 
the medium of their own language. The over educating of a small 
iiumber as has now been done, is purely mischievous. Reading, 
writing, and arithmetic should be taught to the millions, and 
they should then be supplied with works in their own tongue, which 
will soften the harshness of the purely material life, which they 
now lead. The misfortune is that the men who have received this 
pretentious education, are not generally the holders of property, 
Further, they are not youths of any experience up country, but by 
the influence of Gentlemen at the Presidency, they are getting 
thrust into high appointments in the Mofussil, for which, their want 
of experience renders them totally unfit, and the practice will certain- 
ly lower the efficiency of the public service. We have entered into 
this question, rather for the purpose of exhibiting its real conditions, 
than under any expectation that so fatal a measure will ever be even 
thought of by the Parliament of England. Very little enquiry will 
suffice to show that our statement of the case is a fair one, that na- 
tive happiness, no less than European authority, calls for protection 
against the aspiring petitioners. The Government of India, as it 
now stands, is the greatest wonder of history. It is a Government 
not of one but of twenty races of men by themselves. The stand- 
ard of excellence with which it is compared is the very highest. 
It is contrasted with that of England in all its branches. If it is 
found that natiye peons, are not *o skilful as the London Detec- 
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live Police, if they do not fight as bravely, the fault is that of the* 
Government, This was beautifully exemplified in a charge deliver- 
ed by one of the Supreme Court Judges* a very benevolent, and 
amiable man, but not noted for profundity of observation, or 
breadth of view. A gang robbery in the town of Madras itseHy 
startled the good people from their proprieties. The Police is there* 
at least twenty times as numerous as at any other prace in the Pre-, 
sideney. The Chief Magistrate's ability and energy are well known^. 
but he of course cannot infuse into natives a courage and self reli- 
ance which they do not possess, but these inherent defects were part 
of the accumulated sins of the Government. The Jemad&r and 
Peons did not u collar their men*' therefore the Government neg- 
lected the Police. A few speculations were then indulged in as to 
the awful state, in which things must be, in other places. It was 
purely a fancy picture in which judicial leisure may harmlessly in- 
dulge. Gang robberies are not as regular dishes in a native town, 
as the curry and rice. They do occur more frequently than we 
could wish, but not so frequently as English burglaries, and nothing 
keeps them within bounds, but the active interference and exertions 
of the European officers in charge of the Police. They will seldom 
return to the district of an officer, who has hunted out a gang rob- 
bery and convicted the ringleaders* 

It is the same with every department of Government. The office 
of the English Government is merely to control, that of the Indian 
Government is to originate enterprise. It has done and is doing 
much. It is a Government which is never defended,, and never de- 
fends itself,, and the consequence is that before enquiry, men are 
disposed to believe that there are really some very fearful charges 
to be brought against it. It has perhaps acted wisely in determin- 
ing to live down the abuse. So far as the characters of its revilen 
are concerned, the wisdom cannot be doubted, but constant repeti- 
tion has unquestionably done it some injury with our countrymen 
at home. They are so accustomed to the attacks of the Times being 
answered by the Chronicle or the Post, that they can scarcely under- 
stand the existence of a press, which is without one single excep- 
tion, hostile to the Government, and aa the principal agents of that 

* Charge to the Grand Jury April 1853. 
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Government, the hostility falls chiefly upon that service to which 
we have the honour to belong. Their enormous emoluments and 
inefficiency are the favorite themes for drseussion. It is true that 
when their character is canvassed, even their enemies do not deny, 
that they are, with very few exceptions, laborious and intelligent 
men, that whatever may be the defects of its constitution in theory, 
the system has worked well. Considering too its limited numbers, 
its great men have not been few. Elphinstone, Metcalfe, Lawrence, 
Thomason, Ff ere, and other distinguished men living and dead, may 
be confidently appealed to* This however is not the sort of defence, 
which we would set up, for the service to which we belong. Unless 
its general character is good, it is to little purpose, that we repeat a- 
few distinguished names. It is in their daily work> that the charac- 
ter of a service is to be learned. The Civil servants of India are re- 
presented by the Times as passing in three* years through the offices, 
of Collector and political agent with uncontrolled authority over a 
large district. India is now no El Dorado* It offers to those wha 
live to obtain it, a moderate competency after many years of toil, 
and after health, strength, and buoyant hopes, .have long gone down 
before the tropical sun. Their vindication is to be found in thei? 
steady, performance of their administrative duties* In. these, there 
is nothing dazzling. They demand not brilliant attainments, but 
zeal, prudence, industry, integrity and firmness. Every. Collector 
and Magistrate requires in a degree those qualities which , will, in 
India, ever illustrate the honoured name of Robert Mertens Bird, 
They have secured to the Civil Service the confidence of ,nailliona.of 
Hindoos. It is not in its dazzling men, but in its daily workmen, 
that its character is. to be learned. It is not as political agents or as 
Governors of large provinces, but in their tents in, familiar inter- 
course with the people, considering their wants, redressing their 
grievances, standing as a barrier between them and the oppressions 
of their powerful countrymen, that the ordinary duties of Civilians 
are to be seen. It is true that history has no page for these bloodless 
triumphs. The very unmarked manner, in which the work of large 
districts is carried on, is the very best proof of the efficient perform- 
ance of important administrative duties. It is to such facts as these 

* Twenty years are now occupied in reaching independent authority and from 7 to $ 
yean are passed in the lowest grade. 
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! that the Civil Servants of India appeal, And invite the attention c£ 
their countrymen. Next to the confidence of the people actually 
under their charge, the approbation of those countrymen in England, 
is to them, the* clearest of ea*thly triumphs. It is true th*t those who 
l have ha<f fehe ftieatas of judging, English statesmen of talent and large 
experience, have unhesitatingly borne their testimony, to the high 
character both for'talent and integrity of the Civil Service of India- 
Lord Ellenborough himself has not been backward in affording that 
testimony, although clogged with some of those crotchets, which 
-certainly disfigure the character of a most able and honest man. 

We close these remarks, with the expression of an earnest hop*, 
*that our language has not been harsh or dogmatic We havo re 5 - 
'corded the impressions derived from a short but not inactive expe- 
rience, among natives of all classes. We have had at least the op- 
portunity for observation and hcqse that we have been animated by 
higher motives than even the desire, to defend the members of o*ur 
profession, from unfcftfttded aspersions, 
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W* have to correct an inaccuracy in our Report of the ruling of the 
Judge in the case of stabbing adverted to at page 25. The whole case is 
so extraordinary an example of obliquity of judicial view that it merits a 
detailed record. 

The prisoner was a pupil. His articles bound him to serve as a pupil 
and subsequently when qualified for transfer, to the grade of an artificer, in 
the Company of Ordnance Artificers. He was in fact a pupil to all intents 
and purposes and therefore by the common law of England amenable to 
moderate personal correction. He was sentenced to stripes with a rattan, 
by the Superintendent of the body of pupils of whom he was one. Ho 
deliberately provided himself with a knife, kept it secreted until the period 
at which the chastisement was to be inflicted and then deliberately wounded 
the Duffadar who was entrusted with the execution of the duty. He 
further declared at the time of the wounding, that his object was to kill and 
this declaration with the previous circumstances was conclusive as to his 
intention. 

He was indicted for feloniously assaulting the wounded man with 
intent to kill or inflict some grievous bodily harm. The Judges de- 
cided, the one without doubt and the other doubtingly that the act was 
unjustifiable in law. Then what was the character of the assault which 
they thus admit to be illegal ? 

Supposing that death had ensued upon the wound, can there be a sha- 
dow of a doubt that the offence would be murder? A youth deliberately 
prepares and secretes a deadly weapon for the purpose of stabbing with 
intent to kill the man who was ordered to flog him, by one, to whom he, 
(the convict) stood in the relation of pupil to master. He does not wait 
for the infliction of a blow, but executes his predetermined purpose, with- 
out warning his innocent victim of the consequences likely to result from 
the execution of his superior's orders. 

Had the intended act been completed and death ensued, there cannot be 
a question, that the offence would have been a dastardly and deliberate mur- 
der and there cannot be a doubt that the act perpetrated with the intention 
of committing that murder, was a felonious assault. Under the mis-direction 
of the Judge, the jury found the prisoner guilty of a common assault, for 
which, he was finally sentenced to one month's imprisonment. After this 
verdict the Judge with ludicrous inconsistency reserved a point as to ths 
legality or illegality of the Government order under which the superintend 
dent of the military school inflicted the punishment. It is plain that tha 
point was quite immaterial after such a verdict. It might have had soma 
relevancy to the question of the felony, although there will be little question 
except in the Madras Supreme Court, that the attempt to inflict illegal 
chastisement would not negative the presumption of deliberate malice as 
exhibited by the diabolical calmness, with which the death of his victim was 
contemplated by the prisoner. This perfectly immaterial point was then 
argued in a full Court. Both Judges considered the order of Government 
illegal, in which they were unquestionably wrong and both expressed their 
approval of the verdict. The prudence of the chief (late) preserved him from, 
(he danger of attempting to give a reason for that approval. 
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The Puisne Judge illustrated his views by saying that the act was the 
result of sudden heat, (i. e. the concealment of a knife in cool blood and the 
production of it at the time of the attempt to chastise him) and that he and 
probably every other man in the Court would have done the ^sarne; Com- 
ment is needless. We can only congratulate the masters of Eton, Winehev 
ter and Rugby that they are not favoured with such Judges at the assize 
towns of their respective counties. Many an ornament of the episcopal 
bench might have been prematurely cut off, if such had been the ease. 

A post office peon was indicted under the provisions of See. XXXIII 
Act XVII of 1837 for stealing from a letter a 30 rupee note. Against the 
Act therein made and provided. Two objections were taken f q the indict- 
ment the 1st. That it used the word Act instead of the word statute 
which as a term ot legal import was indispensable. The 2nd. That the 
clause referred to did not allege any substantive offence* although 
it awarded a punishment of 7 years for the offenoe which it cleaily defined 
and which the prisoner had as clearly committed. The Judge held both 
objections fatal but discharged the Jury on the first. 

Now it is difficult to conceive how any mind of healthy constitution could 
allow itself to indulge in such subtleties. The enactment under which the 
prisoner was indicted, was known solely as an Act of the Government of 
India and had never been designated as a statute and the term would have 
been quite inapplicable. It may fairly be regarded as one of which the 
Courts are bound to take Judicial notice. It is quite certain that no stress 
would have been laid upon such an objection by any great Lawyer. 

As to the second objection. The Section provides that any person who 
shall fraudulently appropriate the contents of any packet shall be punished 
with 7 years imprisonment. The forbidding of an Act and the annexation 
of a punishment to the commission of it appear to be a sufficient allegation, 
of a substantive offence. It is difficult to conceive how any rational Judge 
could insist with such pertinacity upon the insertion of a word. 
♦ This case however affords a specimen of the manner in which the Su- 
preme Court has, (as Mr. Norton, with professional gusto informed us) 
managed to drive a coach and horses through the Acts of the legislative 
Council. It affords also as good a commentary as we could wish upo* 
our own statement that the lower a man's scientific knowledge, the more 
pertinacious his love for vicious technicalities. The merit of this and the 
previous decision but without the reasoning, belongs to the same Judge. 

These few specimens are valuable as examples of the efficiency of the Su- 
preme Court Judges in legal knowledge which is supposed to outweigh their 
utter ignorance of the language, habits and manners of the people. Removed 
from all sources of information, we were not able to obtain in time a larger 
collection which may however, hereafter be made. 

Ignorance of the principles of evidence and of the nature of hearsay, is not 
confined to the Mofussil Judge. 

If with the assistance of counsel, such rulings have taken place what 
would be the result if such powerful legal intellects had to perform the duties 
of counsel in addition to their own. 

Let us see an authentic record of the rulings of the Supreme Court wkk 
their reasons for them and it will, we are convinced, be found that the coun- 
terpoise which their legal knowledge affords to their ignorance of the people 
is not of any great value. 



Digitized by Google 



111. 



idrd firotigh&h would, upon a closer acquaintance, nave found that he 
had no reason to modify his previous opinion as to the character of the Su- 
preme Courts. Had we seen that modification in time we should only have 
quoted his great authority to the sufficiently disgraceful fact that the decisi- 
ons of these Courts reversed on appeal are in the proportion of 7 to 1 of those 
confirmed. Sir Erskine Perry's evidence as to the character of the Crown 
Courts and the confidence of the natives in them is utterly unfounded in fact. 
The natives of Madras, dread the very idea of resorting to the Supreme 
Court. Various reasons have combined to create this feeling in their minds. 

Among the most obvious is the fact that the men whose all is at stake, are 
unable to understand one word of the proceedings know not whether their 
case has really reached the ears of those who are to decide it. 

Another is the enormous expense of the procedure which cannot be mate- 
rially diminished, because without counsel there could be no communication, 
between the suitor and the Court, and the fees of counsel and the bills of 
attornies are of course large. The natives too have before their eyes, the in-* 
structive spectacle afforded by the ruin of nearly every wealthy family which 
has ever resorted to the Court. The following table of the sums expended 
by a few families, was published in one of the Madras newspapers in 1847v 



House Names. 



Soonkoo 
Thoudy 
Smith ... 
Brody ... 



Connundan. 
Bombay .... 



Rajah . 
Muiiro . 



Seetron 



Moodapakam . 

Contract 

Poomba 

Pearse 



Takara 

Office 

Addapully . 
Pungatoon . 

Mungatoor . 



Mnnapankam.. 
Pettoor 



Thotty Cully. 
JBinny 



Names. 



Kistnama Chitty 

Mooneayapah Chitty 

Vurdapah Pillay 

Chengalaroy Moodelly 

Iya Pillay 

Chermayah Moodelly 

Moodookistna Moodelly 

Teroomala Naick 

Chinna Pillay 

Canagaroy Moodelly 

Moodookistna Naick 

Moodoo Moodelly 

Apparow Moodelly 

Nagapah Moodelly 

Davanatha Moodelly 

Moorooga Moodelly 

Vurdarajah Moodelly * 

Shasha Pillay 

Vessoovanadha Moodelly 

Patchyapah Moodelly 

Ramanjooloo Naick 

Arnachellam Mooctelly 

Moottiah Moodelly 

Balasoobaroy Chatty 

Chengalaroy Moodelly 

Teroovengada Moodelly 

Vencatachellum Moodelly 

Poonganum Mai&try 

Shunmoogaroy Pillay 

Shunmoogaroy Moodelly 

Ramalinga Moodelly 

Coinnasawmy Iyen 

Causy Chitty 

Sarasoovalee Ummal 

Casa Moodelly ..... 

Vencatachella Moodelly 

Moodoocoomarapah Moodelly.. 



Amount. 



Rupees. 

10,00,000 

10,00,000 
7,00,000 
4,00,000 
7,00,000 
4,00,000 

40,00,000 
2,00,000 
4,00,000 

40,00,000 
7,00,000 
3,00,000 
1,00,000 
2,50,000 
1,00,000 
1,80,000 
4,00,000 
2,00,000 
2,00,000 
4,00,000 

4,<to,ooo 

4,00,000 
1,00,000 
7,000 
1,00,000 
1,00,000 
1,00,000 
1,00,000 
1,00,000 
4^00,000 
1,00,000 
1,00,000 
10,00,000 
1,00,000 
7,00,000 
4,00,000 
1,00,000 



Total 1,99,37,009, 
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Hence it appears that the price of obtaining or attempting to obtain Su- 
preme Court Justice was to 37 individuals nearly two millions sterling. 

The results are that at the beginning of last term the Court was adjourned 
because no cause was set down for trial, that they have killed the goose 
which laid the golden eggs, and that the Barristers have been compelled to 
transfer their services from litigation to philanthropy. 

Among the extraordinary misapprehensions which have been circulated in 
England by the Leading Journal is the comparison of a Collector to an Eng- 
lish taxgatherer by way of explaining the class, from which the administra- 
tors of justice are drawn. The error might have been corrected from the very 
work under review. Mr Norton has said very forcibly and very truly. 

The Collector of an Indian province is not as his name imports a mere 
Collector of Revenue. His office is one of a very high political character ; 
the peace and well being of the whole district* rest mainly in his hands and 
a union of no ordinary talents, firmness, kindness, accessibility and sound 
judgment, must centre in him who fitly fills this important post. 

We may add that no judge can in this country perform his duties with 
effect, without a sufficient acquaintance with the tenures of land, which cau 
only be acquired by revenue experience. 



Errata. 



Tage 2 line 54— for " undescribable" read K indescribable.* 

„ 8 (Note)— for " Sowles" read " Vowles." 
■ . (Note)— for " Henlen" read " Hendon." 
Page 15 line 8— for " presents" read " represents." 



fug 
iiig. 



25 
29 

30 
31 

32 



2 — for "deprecated" read " depreciated.* 
19 — for "Possession" read ** Possessio." 



13 — for " where" read " were here." 
21 — for *• vindicated" read " indicated." 
T>— for "la^giuige" read "languages." 
•?8--f;r "i "read 44 t>f." 
i5— Jor " prisi/iier" read "prisoners." 
31 f r " as" rend * u-." 
17 — f ** ths;]" read 4 * t'.mn." 
1 o ~iV ' • i -init i" read " Gaunt * 
> deep' v - ? - ^ .:■ vuubcr , f typographical errors. There are several yet remain- 
*t our e&vit iu* been only to correct those which created a doubt as to the mean'* 
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